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DI SSENTI NG OPI NI ON

It is apparent that this Court has based its finding that
M. Brooks is willfully and voluntarily underenpl oyed sinply on the
fact that he, at one tinme, was nore lucratively enployed. Sinply
because a parent is not as lucratively enployed as during the
marriage, or for a tine thereafter, no automatic i nference that he
or sheis willfully and voluntarily underenpl oyed shoul d be drawn.
W nust remain cognizant of a parent’s right as a citizen to the
pursuit of happiness and to the freedom to nake reasonable
enpl oynent decisions, while at the sane tine heeding the duty to

support.

Because of the absence of specific criteria for
determi ni ng just what underenpl oynent is for purposes of the child
support statutes, | wite separately in dissent in order to urge
that a finding of underenploynent in this case be reached only

after scrutinizing the soundness of the trial court’s analysis.

Whether a parent is “willfully and voluntarily

under enpl oyed” within the neaning of Tenn. Conp. R & Regs. tit.



10, ch. 1240-2-4-.03(3)(d)(anended 1994)' is a matter to be
determined by the trial court based upon the facts and
ci rcunst ances of each case. Unfortunately, Rule 1240-2-4-.03(3)
(d), fails to provide specific guidelines for determ ning what
“vol untary underenpl oynent” is. The statute nerely states that
this determnation is “evidenced by educational |[|evel and/or

previ ous work experience.”

In this case, M. Brooks was found wllfully and
vol untarily underenpl oyed due in part to his adjusted gross annual
income in 1993 and 1994--$105, 6432 and $102, 087, respectively. In
addition, he realized $297,467 from the sale of the Conoco store
and several transactions in real estate and tinber in 1994. After
the sale of the Conoco store, M. Brooks worked full-tinme on his
farm ng operation. H's goal was to raise “regi stered Angus beef
cattle with [a] genetically superior bloodline” in hopes that his
“farm property would] potentially one day be worth mllions of
dollars.” However, he earned $18,838.57 in interest income while
incurring a $12,735.19 farm ng expense. This brought his earning
for the first six nonths of 1995 to $6,103.38. Hi s 1995 tax return

reveal s a gross taxable incone of $25,6888 for the year.

Assessing wi Il | ful ness and voluntariness is essentially a

question of fact. The trial court has consi derabl e di scretion when

'Rul e 1240-2-4-.03(d) states: “If an obligor is willfully and
voluntarily unenployed or underenployed, child support shall be
calculated based on a determnation of potential 1incone, as

evi denced by educational |evel and/or previous work experience.”

°Thi s amount includes the total earnings fromthe Conoco store
and Mlan Tires which was $95, 350 and $10, 293 frominterest incone
and capi tal gains.



det erm ni ng whet her a parent neets the definition of underenpl oyed.
But with that discretion, there should be sone guidance as to the
application of the statute in question so that it is rationally
applied. | propose that the follow ng additional factors would be
hel pful to trial courts who nust decide whether a parent is
willfully and voluntarily underenployed: (1) the prevailing wage
rates in the local area for various occupations; (2) the special
skills and training possessed by the parent; (3) the availability
of enploynent for which the parent is qualified; (4) whether the
under enpl oynent represents a bona fide career change t hat outwei ghs
the adverse effect of the dimnished incone; and (5) whether a
parent’ s underenpl oynment is tenporary and will ultimately lead to

an increase in income.

In conclusion, trial and appel |l ate courts shoul d exerci se
a neasure of restraint in deciding that a chil d-support obligor is
“Wllfully and voluntarily underenployed.” In my view, the
obligated parent should have the same opportunity to nake
reasonabl e enpl oynment deci sions that he or she could have nmade if
not under a child-support order. I nherent in any enploynent
decision is a degree of risk. Risk notw thstanding, courts should
be reluctant to force parents to remain in stifling enploynent
situations or block the pursuit of nore advantageous enpl oynent,
whet her the benefit is instantly realized or deferred. Thus, |
woul d remand this cause to the trial court for reconsideration of

this issue consistent wwth the views herein expressed.
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