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W granted Victor Janes Cazes's application for
perm ssion to appeal, pursuant to Tenn. R App. P. 11,! to
det ermi ne whet her the di sm ssal with prejudice of a post-conviction
petition bars consideration of a subsequent one. W concl ude that
the dism ssal with prejudice conpels dismssal of alater petition
that is predicated on grounds in existence prior to the di sm ssal

of the former petition.

The appel | ant was convi cted of aggravated rape, assault
wth intent to commt first-degree nurder, and second-degree
burglary. The Court of Crim nal Appeals affirnmed the convictions,

and we deni ed perm ssion to appeal on August 5, 1991.

The petition before us is the appellant’s fourth. The
trial court permtted him to withdraw the first two petitions
wi t hout prejudice. When, however, he requested permssion to
withdraw the third petition, the trial court held a hearing and
expl ai ned to Cazes that he could not regard his petition in such a
whi nsi cal or cavalier manner. \Wile acting abusively toward the
trial court and his counsel, Cazes demanded that the trial court
permt withdrawal of the petition. Consequently, the trial court

dismssed the third petition with prejudice.

On notion by the State, the trial court also dism ssed

the present petition, the appellant’s fourth. The court based the

!Oal argunent was heard in this case on March 4, 1998, in
Dyersburg, Dyer County, Tennessee, as part of +this Court’s
S.CAL.ES. (Suprene Court Advancing Legal Education for Students)
proj ect .



dismssal, in part, on the fact that the third petition was
di sm ssed with prejudice. The court also found that several issues
were either waived or previously determ ned under Tenn. Code Ann.
8§ 40-30-112 (1990) (repealed). The Court of Crimnal Appeals
affirmed, holding that “[t]he dism ssal of the appellant’s prior
suit with prejudice effectively ended the appellant’s right tofile
addi tional suits for post-convictionrelief predicated upon grounds
occurring prior to the tine of the dismssal.” Wether the prior
dism ssal with prejudice conpels the dismssal of the present
petition is a question of |aw which we review de novo. See State

v. Davis, 940 S.W2d 558, 561 (Tenn. 1997).

Thi s case i s governed by t he now repeal ed Post - Convi cti on
Procedure Act, Tenn. Code Ann. § 40-30-101 et seq. (1990).2 Under
Tenn. Code Ann. 8§ 40-30-115(a) (1990) (repealed), the trial court
may permt a petitioner to withdraw a post-conviction petition at
any tinme prior to entry of judgnent. Therefore, the permtted
wi t hdrawal of a post-conviction petition does not necessarily
preclude the later filing of another petition for post-conviction

relief. WIlianms v. State, 831 S.W2d 281, 282 (Tenn. 1992) (“A

def endant who, with | eave of court, voluntarily w thdraws a post -

conviction petition may later reinstitute that petition or

’The Post - Conviction Procedure Act of 1995, Tenn. Code Ann. 8§
40-30-201 et seq., has replaced the old Act. Tennessee Code
Annotated 8§ 40-30-209(c) (1997) provides that a petitioner my
wthdraw a petition at any tinme prior to the hearing wthout
prejudice to any rights torefile. In addition, petitioners are now
limted by a shorter statute of limtations, which provi des one year
after final action is taken on a case for the filing of post-
conviction petitions. Tenn. Code Ann. 8§ 40-30-202(a) (1997). These
provi si ons appear to preclude the issue in this case fromoccurring
under the new | aw.




substitute a new petition for it, wthout fear of being denied

adj udi cation on the nerits." (enphasis added)); Albert v. State,

813 S.W2d 426, 427-28 (Tenn. 1991).

However, the right to file and w thdraw post-conviction

petitions is limted:

If, for exanple, the trial judge

discerns that a litigant is abusing

the post-conviction process by

filing successive petitions and

seeking repeated withdrawals, or is

otherwise acting in bad faith,

di sm ssal of the action for failure

to prosecute, with prejudice to the

appellant's right to refile the

petition, would be proper.
Wllians, 831 S.W2d at 283. Thus, while trial courts have
aut hority under Tenn. Code Ann. 8 40-30-115(a) to permt w thdrawal
wi thout penalty, that statute does not require courts to suffer
i nterm nable bad faith conduct. The inplication in Wllians is
that a post-conviction petition may be barred where a prior
petition was dism ssed with prejudice or where the petitioner acted

in bad faith.

Today we hold what in Wllianms we i nplied: the dism ssal
with prejudice of a post-conviction petition wll bar any
subsequent petition for post-conviction relief predicated on
grounds in existence prior to the dismssal.® The rationale is

sinple: post-conviction relief is a statutory renedy offered by

By this ruling we do not intend to foreclose relief allowable
under the due process <clauses of the state and federal
constitutions. See, e.qg., Burford v. State, 845 S. W2d 204, 207
(Tenn. 1992).




the legislature; it is not a constitutional right. Those who abuse
the process cannot be heard to conplain when access to the renedy

i s deni ed.

Applying these criteria here, we find that the petition
bef ore us does not raise any new i ssue. Instead, the issues were
either previously raised or could have been raised. Consideration
of this post-conviction petitionis therefore barred. Because this
issue is dispositive, we see no reason to address the nerits of the
petition. Accordingly, we affirm the judgnment of the Court of

Crimnal Appeals and the petition is dism ssed.

ADOLPHO A. BIRCH, JR, Justice

CONCUR:

Ander son, C. J.
Dr owot a, Hol der, JJ.



