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CONCURRI NG AND DI SSENTI NG OPI NI ON

| join the majority in affirmng the conviction of the
def endant on two counts of preneditated first-degree nurder, three

counts of grand | arceny, and three counts of first-degree burglary.

However, because | conclude that the punishnment of death is
di sproportionate under the record in this case, | respectfully
di ssent.

The defendant argues that the “heinous, atrocious, and
cruel ” aggravating circunstance cannot apply to hi m because there
is no evidence that he shot or stabbed Ms. Vester. The mgjority
di sposes of his argunent by concluding that the evidence was
clearly sufficient to support the convictions. However, the
“sufficiency of the evidence” analysis, utilized to determ ne

whet her to uphold a conviction, should not also be utilized to

uphol d i nposition of the death penalty. Clearly, its standard of

review is too deferential for use in this context. See State V.

Sutton, 761 S.W2d 763, 764-65 (Tenn. 1988), cert. denied, 497 U. S.

1031, 110 S. C. 3287, 111 L. Ed.2d 796 (1990) (when determ ning



the sufficiency of the evidence, the standard of reviewis whet her,
after considering the evidence in the |light nost favorable to the
State, any rational trier of fact could have found the essenti al
el enents of the crime beyond a reasonable doubt). The death
penalty involves the nost serious of all constitutional issues.
Consequent |y, evidence should be scrutinized closely when a court

is reviemng its inposition.

As stated, | agree with the majority’s conclusion that
the evidence is clearly sufficient to support the convictions, even
though there is no direct evidence that the defendant shot or
stabbed either victim Wth respect to the sentence, however, I am
unwi lling to acquiesce in the inposition of the death penalty
wi t hout a cl oser |ink between the defendant and the perpetration of
the crime. As Justice Reid noted in his dissent, the evidence does
not even necessarily place the defendant at the scene of the
killings as they were occurring. For this reason, | conclude that
“the defendant’ s invol venent or role in the nmurder[s],” a factor of
proportionality, is dispositive here. Because there is no direct
evidence that the defendant was present at the tine of the
killings, I conclude that the penalty of death is di sproportionate,

and i ndeed unconstitutional. See Tison v. Arizona, 481 U S. 137,

107 S. &. 1676, 95 L. Ed.2d 127 (1987); State v. Branam 855

S.W2d 563, 570-71 (Tenn. 1993). Accordingly, | respectfully

di ssent .
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