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JUDGMVENT OF COURT OF APPEALS
DI SM SSI NG SUI T AFFI RVED; CASE
REMANDED TO TRI AL COURT.

This is a nedical mal practice

REI D, J.
case, which began as a suit
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agai nst several defendants, only one of whom Mark S. Totty, is
before the Court on appeal. 1In a divided opinion, the Court of

Appeal s sustained the defendant’s pleas of res adjudicata and

coll ateral estoppel and pretermtted all other issues. The

di ssenting judge woul d have found that the trial court erred in
severing and dismssing the plaintiff’s claimagai nst the defendant
Totty and woul d have remanded the case for retrial. This Court
finds that the trial court erred but the determ native issues were
not preserved on appeal. Consequently, the judgnent dism ssing the

suit is affirnmed.

The plaintiff, Douglas E. Sanuelson, in a representative
capacity, sued the defendants, Dr. Cecil E. McMurtry, Dr. WIIliam
A. Holland, Jr., Dr. Mark S. Totty and Hospital Corporation of
America (HCA) for the wongful death of Kevin L. Sanuel son, who, on

August 2, 1988, died from pneunoni a.

For the purposes of this appeal, the facts are not
di sputed. On July 21, 1988, the deceased, who was 28 years of age,
was treated by Dr. Holland, a physician, at the HCA hospital at
Donel son, Tennessee for a boil under his right arm The next day,
Samuel son returned to the hospital with a fever and inflamation
around the boil and was treated by Dr. McMirtry, a physician.
Ei ght days later, on July 30, Sanuelson went to the hospital

emergency roomw th conplaints of back pain, for which he was
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treated by Dr. McMurtry. The follow ng day, July 31, he tw ce
returned to the energency roomwith the sanme synptons. On his
first visit, he was seen by Dr. Holland, but on his second visit
he was di scouraged by the hospital personnel from seeing a
physician. On August 1, he went to the office of Dr. Totty, a
chiropractor, with conplaints of intense back and chest pain and
was treated twice that day by Dr. Totty. The next day, Samnuel son
di ed from pneunoni a, which had not been di agnosed by any of the
heal th care providers. Expert nedical evidence showed that the
chest and back pain were caused by pneunonia and that the
deceased’ s condition could have been treated successfully within 6

to 12 hours prior to his death.

The conpl ai nt charged that the physicians, Drs. Holl and
and McMurtry, failed to diagnose properly the deceased s condition;
that HCA wongfully refused himtreatnent; and that Dr. Totty, the
chiropractor, failed to refer the deceased to a physician for

treat nent.

The trial court granted Dr. Totty' s notion for summary
j udgment upon the finding that “there exists a genuine issue of
material fact with respect to the issue of negligence, but not as
to the issue of proxinmate causation.” On appeal, the Court of
Appeal s reversed the summary judgnent, finding disputed evidence
concerning the proximte causes of Samuel son’s death and renmanded

the case for trial
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Prior to trial on remand, the trial court granted three
motions filed by Dr. Totty: a notion to exclude the testinony of
the plaintiff’s expert witness regarding the standard of care for
chiropractors, a notion for summary judgnent because the plaintiff
was not prepared to offer expert testinony regarding the standard
of care for chiropractors, and a notion to dismss the plaintiff’s
suit against Dr. Totty for failure to state a clai mupon which

relief can be granted. The court sua sponte severed the action

against Dr. Totty fromthe suit against the other defendants.

The case went to trial against Dr. Holland, Dr. McMirtry,
and HCA. The jury found damages in the anount of $500, 000 and
al l ocated 51 percent of the fault to Dr. Holland and 49 percent to
t he deceased, resulting in a verdict for the plaintiff in the
amount of $255,000. The jury found in favor of Dr. McMirtry and
HCA. The trial court suggested a remttitur reducing the judgnment
against Dr. Holland to $204, 000, which the plaintiff accepted under
protest. There was no appeal fromany action of the trial court
regardi ng the defendants Holland, McMurtry and HCA. The plaintiff
accepted paynent of the judgment in the anount of $204, 000 and
filed with the clerk of the trial court a certification that the

judgnment was fully satisfied.

The plaintiff assigned as error the trial court’s action

in dismssing and severing the plaintiff’s suit against Dr. Totty.
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As stated, the Court of Appeals found on the first appeal
that affidavits filed on behalf of the plaintiff created materi al
i ssues of fact regarding Dr. Totty' s negligence and proxinmate
causation and renmanded the case for trial against all defendants.
No useful purpose would be served by discussing in this opinion the
plaintiff’s expert’s qualifications or the standard of care owed
the plaintiff by the defendant Totty under the circunstances of the
case. For the purposes of this appeal, this Court finds that the
trial court erred in dismssing the plaintiff’s suit against Dr.
Totty rather than allowing the case to proceed to trial as ordered

by the Court of Appeals.

The issue, then, is whether the trial court erred in
severing for trial the claimagainst Dr. Totty. Rule 19.01, Tenn.
R Cv. P., provides, “[a] person who is subject to the
jurisdiction of the court shall be joined as a party if (1) in the
person’ s absence conplete relief cannot be accorded anong those
already parties. . . .” This portion of the rule would conpel the
joinder of Dr. Totty, because conplete relief in this action, which
is governed by conparative fault, could not be accorded all parties
unless Dr. Totty was a party. However, the rule contains the
further provision: “This rule shall be construed to allow joint
tort-feasors and obligors on obligations that are joint and several
to be sued either jointly or severally.” The application of this
portion of the rule obviously has been affected by the adoption of

conparative fault.
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Judge Koch, dissenting in the Court of Appeals,
succinctly sunmari zed the rul es regardi ng the apporti onnent of

fault under conparative fault:

[T]he Court has articulated four principles
with regard to the apportionnent of fault or
awar di ng damages agai nst non-parties. First,
fault may be apportioned only to persons

agai nst whomthe plaintiff has a cause of
action. Owmens v. Truckstops of Am, 915 S. W 2d
at 428; Ridings v. Ralph M Parsons Co., 914
S.W2d at 83. Second, fault nay be apportioned
to both parties and non-parties. MVolz v.

Ledes, 895 S.W2d at 680. Third, the plaintiff
bears the risk of not joining a potentially
liable tortfeasor against whomit has a cause
of action. Ridings v. Ralph M Parsons Co.

914 S.W2d at 83; Volz v. lLedes, 895 S.W2d at
680. Fourth, failure to identify potentially
liable tortfeasors who are not already parties
as required by Tenn. Code Ann. § 20-1-119(a)
will prevent defendants fromattributing fault
to these non-parties. R dings v. Ralph M
Parsons Co., 914 S.W2d at 84.

The effect of conparative fault principles on joint and

several liability was considered in Omens v. Truckstops of Am, 915

S.W2d 420 (Tenn. 1996). There the Court concluded that “where the
separate, independent negligent acts of nore than one tortfeasor
conbine to cause a single, indivisible injury, each tortfeasor wll
be liable only for that proportion of the damages attributable to
its fault.” 1d. at 430. And, further, “when liability is based on
negl i gence, each of the defendants is severally liable only for the
per cent age of damages caused by its negligence.” 1d. at 433. Rule
8.03, Tenn. R Civ. P., requires that conparative fault, including
the identity or description of any other alleged tortfeasors, be

pl ed by a defendant as an affirmati ve defense. Al so, Tenn. Code
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Ann. 8 20-1-119(a)(1994) has been anended to allow additional tine
for other persons to be nade defendants in cases of conparative
fault. This Court has stated that, “Rule 8.03, Tenn. R Cv. P.
insures that the rights and liabilities of the parties subject to
suit be resolved in one action. Section 20-1-119 provides the

procedure for joining additional defendants . . . .” Ridings v.

Ralph M Parsons Co., 914 S .W2d 79, 83 (Tenn. 1996). The

conclusion to be drawn fromthese decisions is, where the separate,
i ndependent negligent acts of nore than one tortfeasor conbine to
cause a single, indivisible injury, all tortfeasors nmust be joined
In the sane action, unless joinder is specifically prohibited by
law.' Here, the conplaint alleged that the separate and

i ndependent acts of Dr. Totty conbined with the separate and

i ndependent acts of the other defendants to cause a single,
indivisible injury. Consequently, since Dr. Totty and the other
def endants would not be jointly liable for the decedent’s death,
that provision in Rule |9 which allows joint tortfeasors to be sued

either jointly or severally is not applicable.

The procedure required under Tennessee’s conparative
fault forrmulation retains the efficiency of joint liability and the
fairness of conparative fault. It also conserves judicial
resources and elimnates inconsistent judgnents. It resolves
fairly the conpeting interests of full recovery for the plaintiff

and the equitable allocation of liability for the defendants.

'See Turner v. Jordan, SSW2d (Tenn. 1998) (joinder of

negligent and intentional tortfeasors would be inmproper since their “fault”
coul d not be conpared).




1 Allowng a plaintiff to sue defendants in separate, consecutive
2 actions woul d defeat the efficiency and fairness that are the

3 obj ectives of the principles of conparative fault. See John Scott

4 H ckman, One-Action Rule, 48 Vand. L. Rev. 739, 762 (1995).

5

6 In Cogdell v. Hospital Center at Orange, 560 A 2d 1169
7 (N.J. 1989), which was a nedical mal practice suit against several
8 def endants who were charged with consecutive acts of negligence,
9 the Suprenme Court of New Jersey set forth the policy considerations
10 upon which that court based its “entire controversy doctrine.”
11 Those consi derations support the decision reached in this case.
12

13 [T]here can be little doubt that the

14 participation of all potentially responsible

15 persons as parties in the original action would

16 have resulted in a fuller and fairer

17 presentation of the relevant evidence and woul d

18 have enabled the jury to make a nore inforned

19 and conplete determnation of liability. It

20 woul d have assured an ultinmate determ nation

21 t hat woul d be conprehensive, just and

22 conclusive as to all persons inplicated in the

23 controversy.

24

25 . . . The failure to have joined these

26 defendants in the earlier action seens

27 prejudicial and unfair . . . . [While

28 technically their interests were not determ ned

29 in the earlier action, they do not now have the

30 sanme opportunity to persuade a jury that wll

31 be determning their liability that the forner

32 defendants are to be bl aned.

33

34

35

36 ld. at 1178.

37

38

39

40 The conclusion is that the trial court erred in

41 di sm ssing and severing the claimagainst Dr. Totty. The trial
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court’s errors deprived the plaintiff of the right to proceed

agai nst the defendant Totty in the sane trial with the other

def endants and al so of the right to have the decedent’s fault
conpared with the fault of all the defendants. The defendants
other than Dr. Totty were deprived of an opportunity to have fault
apportioned against Dr. Totty. This result could have been

acconpl i shed on renmand had the plaintiff appeal ed the entire case.

Despite the plaintiff’s insistence that relief can be
granted on the record before the Court, the Court finds that the
plaintiff’s failure to appeal the judgnents agai nst the defendants
other than Dr. Totty was fatal to his right to a new trial.
Perhaps the plaintiff could not have anticipated the precise
deci sion that would be rendered by the Court on the issues
presented, but the plaintiff chose to accept paynent in
satisfaction of the judgnment agai nst the defendant Hol | and, thereby
precl udi ng an appeal that woul d have all owed the Court to do

justice for all the parties.

The Court has been referred to no authority that woul d
allowit to set aside a final judgnent against a defendant who is
not a party to the appeal and who has paid the judgnent and

received fromthe plaintiff an acknow edgnent of full satisfaction.

Accordingly, the judgnent of the Court of Appeals
dism ssing the suit is affirmed, and the case is renanded to the

trial court.
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Concur:

Ander son,

Costs of appeal

C. J., Drowota,

and Hol der, JJ.

are taxed to the plaintiff.

Rei d, J.

Bi rch,
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