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Appel | ant . (

| dissent fromthe najority’s holding that the jury’'s
consideration of the invalid aggravating circunmstance was
harm ess error. Though “not every inperfection in the
del i berative process is sufficient, even in a capital case, to
set aside a . . . judgnent, the severity of the sentence mandates
careful scrutiny in the review of any colorable claimof error.”

Zant _v. Stephens, 462 U S. 862, 886, 103 S. C. 2733, 2747

(1983).

The facts of this case show that the victimwas on his
way to a notel roomwith the defendant’s girlfriend when he was
shot by the defendant. The evidence specifically showed that the
victimand David H ppen drove in a van into downtown Menphis to
find a notel roomand solicit fenmal e conpanionship. At Raiford' s
Lounge, two wonen, Barbara Lee and Renita Tate, agreed to

acconpany them and got into the van. Lee had been at the | ounge
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wi th the defendant who was her boyfriend, and with two ot her nen,
Bruce Wight and Terry Yarber. The two wonen, the victim and

H ppen then drove to the parking lot of the Lorraine Mtel where
the victim®“started to give one of the wonen a $100 bill to rent

two roons.” State v. Boyd, 797 S.W2d 589, 592 (Tenn. 1990),

cert. denied, 498 U.S. 1074, 111 S. C. 800 (1991). Wiile it was

bei ng di scussed who would go in to rent the roons, Wight,
Yar ber, and the defendant drove up and parked next to the van.
The circunstances of the nurder are described in the opinion on

the direct appeal of this case as foll ows:

Def endant stepped into the van on the
passenger side behind the driver’s and
passenger’s seats. He then pointed a pistol
toward H ppen’s face and said, “I want your
noney or I'mgoing to kill you.” He snatched
the $100 bill from[the victinm s] hand.

H ppen gave defendant his wallet, which
cont ai ned $30.

As def endant | eaned over Hi ppen, [the
victim grabbed his armand shoved it onto
the console. Defendant fired a shot and the
three nen began to struggle over the gun. As
the victimstarted the van and tried to drive
away, the defendant “enptied” his gun at him

Injured, [the victim fell fromthe van ...
[and died].

Id. The defendant was charged with felony nurder, and a sentence
of death was sought based on the aggravating factors of creating
a risk of death to persons other than the victim killing during
the perpetration of a felony, and having a prior conviction for a
violent felony. The jury rejected the danger of risking death to
ot hers as an aggravating factor and based the sentence of death

on felony nurder and the conviction of a prior violent felony.



In State v. M ddl ebrooks, 840 S.W2d 317 (Tenn. 1992),

cert. dism ssed, 510 U S. 124, 114 S. C. 48 (1993), the Court

found the use of felony nurder as an aggravator when the
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conviction is based on felony nurder, unconstitutional:

W have determned that in light of the
broad definition of felony nurder and the
duplicating | anguage of the fel ony nurder
aggravating circunstance, no narrowi ng occurs
under Tennessee’s first-degree nurder
statute. We hold that, when the defendant is
convi cted of first-degree nurder solely on
t he basis of felony nmurder, the aggravating
circunst ance set out in Tenn. Code Ann. 88
39-2-203(i)(7) (1982) and 39-13-204(i)(7)
(1991), does not narrow the class of death-
eligible nmurderers sufficiently under the
Ei ghth Amendnent to the U. S. Constitution,
and Article I, 8 16 of the Tennessee
Constitution because it duplicates the
el ements of the offense. As a result, we
concl ude that Tenn. Code Ann. § 39-2-
203(i)(7) is unconstitutionally applied under
the Ei ghth Amendnent to the U S. Constitution
and Article I, 8 16 of the Tennessee
Constitution where the death penalty is
i mposed for felony nurder.

Id. at 346. Al agree that in this case, the jury' s use of

fel ony nmurder as an aggravating factor was a violation of the

Ei ghth Amendnent to the United States Constitution and Article I,

Section 16 of the Tennessee Constituti on. Nonet hel ess,

t

he

majority affirnms the sentence of death on the finding that

“beyond a reasonabl e doubt that the verdict would have been the

sane had the jury given no weight to the invalid aggravating

factor.”

Maj ority Qpinion at [Slip op. at 9.]

The United States Suprene Court has held that

in

a
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wei ghing State infection of the process with an invalid
aggravating factor mght require invalidation of the death

sentence.” Stringer v. Black, 503 U S 222, 231, 112 S. O

1130, 1136 (1992). It has also held that “under such

ci rcunstances a state appellate court could reweigh the
aggravating and mtigating circunstances or undertake harnl ess-
error analysis” as long as the death sentence is not affirned
“W thout a thorough analysis of the role an invalid aggravating

factor played in the sentencing process.” |d.

This Court properly applied a harm ess error anal ysis

in State v. Howell, 868 S.W2d 238 (Tenn. 1993), cert. denied,

510 U. S. 1215, 114 S. C. 1339 (1994). In Howell, the victimwas
a conveni ence store clerk who was shot once in the forehead at
close range. The jury sentenced the defendant to death based on
the aggravators of felony nurder and three prior violent felony
convictions (arned robbery, first-degree nurder, and arned
robbery and attenpted first-degree nurder). The mtigating

evi dence was that the defendant was brain danmaged from four head
injuries and grew up in a violent home environnment. The Court

st at ed:

In order to guarantee the precision that
I ndi vi dual i zed sentenci ng consi derations
dermand and provide a principled explanation
for our conclusion in each case, it is
I mportant, when conducting harm ess error
review, to conpletely exam ne the record for
t he presence of factors which potentially
I nfl uence the sentence ultinmately inposed.
These include, but are not limted to, the
nunber and strength of remaining valid
aggravating circunstances, the prosecutor’s
argunment at sentencing, the evidence admtted
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to establish the invalid aggravator, and the
nature, quality and strength of mtigating
evi dence.

Id. at 260-61. The Court found that because this was not the
defendant’s first “col d-bl ooded execution-style nmurder”, the
prosecutor did not enphasize the fel ony nurder aggravator, no
addi ti onal evidence was introduced for the invalid aggravator,
and no mtigating evidence of good character, it could conclude
t he sentence woul d have been the sane had the jury given no

wei ght to the invalid felony nmurder aggravating factor. The

sentence of death was affirmed.

The constitutionally nmandated purpose of the harnl ess
error analysis set forth in Howell, is to insure that “beyond a
reasonabl e doubt . . . the error conplained of did not contribute

to the verdict obtained.” Chapman v. California, 386 U S. 18,

24, 87 S. Ct. 824, 828 (1967) (Scalia, J., concurring). The
Court is “obliged to determ ne whether there [is] reasonabl e
doubt as to whether the constitutional error contributed to the
jury’s decision to inpose the sentence of death.” Tuggle v.

Net herland, 516 U.S. 10, __ , 116 S. Ct. 283, 286 (1995) (Scali a,

J., concurring).

My concurrence in Howell was based on the concl usion,
after considering the factors, that it was beyond a reasonabl e
doubt that charging the invalid aggravating circunstance did not
affect the jury' s decision to inpose the sentence of death.

State v. Howell, 868 S.W2d at 270-71 (Reid, C J., concurring).
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Based on the M ddl ebr ooks deci sion, the Court has

required a remand for sentencing in 6 subsequent cases involving
the invalid use of the felony nurder aggravator.® In

M ddl ebr ooks, where a 14 year ol d boy was beaten while his

hands were tied behind his back with a knife, brass knuckles and
a stick, was urinated on and in his nouth, burned with a lighter,
and anong other brutal acts, had an “X’ cut into his chest while
he was alive, the Court found that even though the other
aggravating circunstance of torture was anply proved, it could
not conclude that the elimnation of the aggravating circunstance
of felony nmurder was harml ess error beyond a reasonabl e doubt.

State v. M ddl ebrooks, 840 S.W2d at 317. |In State v. Evans, 838

S.W2d 185 (Tenn. 1992), cert. denied, 510 U S. 1064, 114 S. O

740 (1994), where the defendant was convicted of killing a
grocery store clerk who he knewwith a single gun shot to the

back of the head, the opinion notes only that the jury found

“aggravating circunstances” and that under M ddl ebrooks the
sentence is set aside and the case is remanded. |In Sparks v.
State, 1993 Tenn. Lexis 187, No. 03S01-9212-CR-00105 (Tenn. My
10, 1993) (not published), where the defendant was convicted of
arnmed robbery of a liquor store during which he shot and killed a
delivery man, the Court renmanded the case for resentencing,

stating,

'See also State v. Branam 855 S.W 2d 563 (Tenn. 1993)(there were no
valid aggravators and consequently, the sentence was set at life
imprisonment); State v. Bigbee, 885 S.W2d 797 (Tenn. 1994)(The Court did not
consi der whether the error was harm ess because the case was remanded for
resentencing on an unrelated error); State v. Keen, 926 S.W2d 727 (Tenn.
1994) (t hough error under M ddl ebrooks was found, it was not necessary to
conduct a harm ess error analysis because remand for resentencing was required
on ot her grounds).
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In prior cases, however, we have found

harm ess error analysis difficult to sustain
in the absence of witten findings by the
jury concerning mtigating circunstances.

See, e.qg., State v. Terry, 813 S.W2d 420,
424-25 (Tenn. 1991). Considering the

"hei ghtened need for reliability in death
cases,” we refused in Terry to predict what

t he outcome of the case would have been in

t he absence of one of the aggravating
circunstances. Simlarly, in State v.
Pritchett, 621 S.W2d 127, 129 (Tenn. 1981),
we declined to "speculate” on what the jury's
sentence woul d be when one of two aggravating
circunstances was renoved from consi deration

The current sentencing statute, T.C. A 8
39-13-204(g), like its predecessor, T.C. A 8§
39-2-203(g), requires the jury to engage in a
careful weighing process, bal ancing specified
aggravating circunstances agai nst any
mtigating circunstances in the record. But,
also like its predecessor, it does not
require the jury to report in its verdict
what mitigating factors were consi dered.
Wthout a sufficient basis for reweighing the
evidence in the record, we are disinclined to
specul ate in this instance about what verdi ct
the jury m ght have returned based on proof
of a single aggravating circunstance.
Certainly, we cannot say that in the absence
of the fel ony-nurder aggravating
ci rcunstance, there is proof beyond a
reasonabl e doubt that the defendant shoul d be
sentenced to execution.

Id. at 3-4. In State v. Bane, 853 S.W2d 483 (Tenn. 1993), the

def endant was found guilty of preneditated nurder and fel ony
nmurder. The evidence showed a preneditated nurder and robbery in
whi ch the victi mwas beaten, cut, strangled, gagged, and pl aced
inatub with a plastic bag over his head. The jury sentenced
the defendant to death finding the aggravators of torture and

felony nmurder. The Court held that M ddl ebrooks required that a

jury reconsider the evidence “even though the evidence anply

supports the aggravating circunstance of the nurder to be
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especi ally heinous, atrocious, or cruel in that it involved

torture or depravity of mnd.” Id. at 490. |In State v. Smth,

857 S.W2d 1 (Tenn. 1993), the defendant and an acconplice during
the robbery of a store operated by an el derly couple, knocked
down the man and fatally shot the wonman when she resisted the
robbery. Though other error also required resentencing, the

Court stated, “The M ddl ebrooks rule establishes that elimnation

of the [felony nurder aggravator] requires the jury to reconsider
the evidence to determne if the sentence of death is appropriate

inthis case.” |d. at 25. In Hartnan v. State, 896 S.W2d 94

(Tenn. 1995), the victimwas sixteen years old when she was

ki dnapped, raped, killed by four blows to the head, and raped
again. In doing the harm ess error analysis, the Court stated
that though no additional evidence was introduced in support of
the invalid aggravator, the prosecutor did not enphasize the
invalid aggravator, and there was only mni mal proof of
mtigating circunstances, because the remaini ng aggravator of the
hei nous, atrocious or cruel nature of the offense was supported
by testinmony which was contested, the Court was “unable to
conclude that the sentence woul d have been the sane had the jury
given no weight to the invalid aggravator.” 1d. at 104. 1In

State v. Walker, 910 S.wW2d 381 (Tenn. 1995), cert. denied,

us. _ , 117 S. . 88 (1996), the victi mwas shot several
times while sitting in her car in her driveway; she bled to death
at the hospital. The defendant thought the victimwould be
carrying a |l ot of noney. The jury found the defendant not guilty
of preneditated nurder, but guilty of felony nurder and sentenced

t he defendant to death based on the aggravators of felony nurder,
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and the existence of a previous conviction of a violent felony
(voluntary mansl aughter). The Court found that the mtigating
evi dence was “inadequate” to overturn the sentence, but that the
“prior violent felony aggravator was not nearly as positive” as
that of arned robbery, first degree nurder, and attenpted first

degree murder, found in Howell. [|d. at 398. The Court remrmanded

the case for resentencing.

On the other hand, the high standard for harm ess error
anal ysis set forth in Howell has been significantly conprom sed

in sone cases. For instance, in State v. Cazes, 875 S.W2d 253

(Tenn. 1994), cert. denied, 513 U S. 1086, 115 S. C. 743 (1995),

the victim a sixty-eight year old wonman, was killed by blows to
t he head, raped and bitten. The evidence was inconclusive as to
whet her the victim]lost consciousness inmmediately or not. The
victimand the defendant knew each ot her, though the relationship
bet ween t he defendant and the victimwas not shown in the record.
The jury sentenced the defendant to death based on the
aggravators of felony nurder, previous convictions of violent
felonies (assault and aggravated rape), and an especially

hei nous, atrocious, or cruel rmurder in that it involved torture
or depravity of mnd. The Court affirned the sentence stating
that the other two aggravators were strongly supported by the

evi dence, no additional evidence was introduced in support of the
invalid aggravator, the prosecutor did not enphasize the invalid
aggravator, and the mtigation evidence of the defendant’s
chi | dhood and work history did not outweigh the valid aggravating

circunstances. In State v. N chols, 877 S.W2d 722 (Tenn. 1994),
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cert. denied, 513 U S. 1114, 115 S. . 909 (1995), this Court

found a M ddl ebrooks error to be harm ess stating that the

def endant had commtted five simlar rapes in the nonths before

t he nurder, no inadm ssible evidence was introduced to establish
the invalid fel ony-nurder aggravator, the State did not put a
great enphasis on the fact of the felony, and the mtigating
proof was contested by the State. In N chols, the defendant
confessed and testified to raping the victim The death resulted
fromthe defendant’s hitting the victimwth a two-by-four during
the struggle; the victimdied two days |later. The defendant
expressed renorse. | dissented fromthe Court’s conclusion that
the all owance of the jury to use the felony nurder aggravator was
harm ess error because the State failed to prove beyond a
reasonabl e doubt that the jury was not influenced by the invalid
aggravating circunstance. Indeed, the record suggested the

opposi te concl usi on:

The State relied on two aggravating
circunstances to support the death penalty -
previ ous convictions for aggravated rape, and
the fact that the nurder occurred during the
comm ssion of a violent felony. The jury was
i nstructed to deci de whet her the aggravati ng
ci rcunst ances were supported by the evidence,
and whet her they outwei ghed the mtigating
evi dence. At the sentencing hearing,

evi dence of the aggravating circunstances was
of fered, which included substantial enphasis
on the circunstances of the crine itself.

Evi dence of mtigating circunstances was
offered fromthe defendant, his famly, co-
wor kers, and friends as to his character,
wor k background and attitude, and famly

hi story. He also submitted the testinony of
a clinical psychol ogi st who had di agnosed the
def endant as having interm ttent explosive

di sorder. The State’s closing argunent
enphasi zed the felony nurder aggravating

ci rcunstance at |east as nuch as the

-10-
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aggravating circunstance of prior
convictions. . . . [The] initial return of
the juror death penalty verdict form.
[did not cite] aggravating circunstances
concerning the defendant’s record of
convi cti ons.

There is at the very least a
reasonabl e possibility that the injection of
the invalid felony nmurder aggravating
ci rcunstance into the wei ghing process by the
jury contributed to the death sentence

Id. at 743-44 (Reid, C J., dissenting). |In State v. Smth, 893

S.W2d 908 (Tenn. 1994), cert. denied, us. _ , 116 S. C

99 (1995), the victimwas an elderly woman who had been beaten,
raped, her throat had been cut, and she had been drowned in the
bat ht ub. The jury sentenced the defendant to death based on the
aggravators of felony nurder, previous convictions of violent
felonies (robbery with a deadly weapon, assault with intent to
commt first-degree nmurder, and aggravated rape), and the nature
of the murder as especially heinous, atrocious, or cruel. The
mtigating evidence was that the Defendant was nentally retarded.
Because the evidence supported the renmi ning aggravators, no
addi tional evidence was introduced in support of the invalid
aggravator, and little enphasis was placed on the robbery by the
prosecutor, the Court affirned the sentence of death. 1In Snmth,

| dissented, stating,

In this case, although the two renaining
aggravating circunmstances were proven, and no
addi tional evidence was admtted in support
of the invalid aggravating circunstance, the
evi dence of nental retardation is a strong
mtigating factor whose wei ght could well be
nor e persuasive agai nst two aggravati ng
circunstances than three. Because the

-11-
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exi stence of substantial mtigating evidence
forces the jury in this case to nake a very
subj ective decision as to weight, the State,
whi ch has the burden of proof, cannot show
beyond a reasonabl e doubt that the ultimte
deci sion to execute the defendant was not

i nfluenced by the submi ssion of the invalid
aggravating circunstance; therefore, the
submi ssion of this circunmstance was not

harm ess error, and resentencing is required.

Id. at 932 (Reid, J. concurring in part & dissenting in part).

Sonetinmes, like in Howell, the finding of harm ess

error is justified. For instance, in Barber v. State, 889 S. W2d

185 (Tenn. 1994), cert. denied, 513 U S 1184, 115 S. C. 1177

(1995), the victimwho was seventy-five years old and in bad
health, was killed by nmultiple blows to the head. She had

brui ses on her hands which were caused when the victimattenpted
to protect herself fromthe bl ows, and the evidence showed t hat
the victimwas alive and conscious during the beating. The

def endant al so made comments to others regarding the killing
indicating the willfulness of his actions. The jury based it’s
sentence of death on the felony nurder aggravator and on the fact
that the nurder was especially heinous, atrocious or cruel in
that it involved torture or depravity of m nd. Because the
prosecutor nentioned the fel ony nmurder aggravator only once, no
addi ti onal evidence was introduced to support the invalid
aggravator, and no strong mtigating evidence was introduced, the
Court found the error harm ess. Though noting ny di sagreenent
with the analysis of the majority opinion, | concurred in the

judgnment that the sentence be affirned. And in State v. Hines,

-12-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

919 S.w2d 573 (Tenn. 1995), cert. denied, uU. S , 117

S. . 133 (1996), the victimwas stabbed nmultiple tines and at
the tine of death the victimwas sexually brutalized. The jury
sentenced the defendant to death based on the aggravators of
felony nmurder, prior convictions (assault in the first degree)
and the nurder was especially heinous, atrocious, or cruel. In
mtigation, the defendant introduced evidence of a bad chil dhood
hone environnment, psychol ogi cal problens, and his good behavi or
while in prison. The Court noted that the defendant was “found
guilty of felony nurder solely on the basis of armed robbery” and
that “two felonies, larceny and rape, in addition to robbery,
were used to support the felony nmurder circunstance.” [d. at
583. The Court concluded that the felony nmurder aggravators,
therefore, did performthe narrow ng function required under the
constitution. Doing a harm ess error analysis for the portion of
the felony nurder aggravator attributable to the robbery, the
Court found the error harnl ess because the remai ni ng aggravati ng
circunstances were strongly supported, the prosecutor did not
enphasi ze the invalid aggravator and the evidence of mtigation
di d not outweigh the aggravators. Though | dissented on the
basis of other significant errors, including the trial court’s
rejection of the plea agreenent reached between the defendant and
the District Attorney Ceneral’s office, | would agree that the
use of the invalid aggravator was harm ess error under the record

in that case.

However, conparison of the facts and circunstances of

Howel | and those in this case indicate a further |essening of the

-13-



standard. The nmurder in this case resulted froman altercation
based on jeal ousy. There was an argunent followed by a fight and
then a shooting. The only valid aggravator relied on by the jury

is the prior conviction for second degree nurder. The mtigating
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circunstances offered by the defendant are that he was sorry the
victimhad been killed, he did not intend to rob or shoot the
victim and the killing had happened because the victimpulled a
gun on him The evidence in the record is sinply not persuasive
enough to assume that wi thout the consideration of the felony
mur der aggravator, the jury woul d have reached the sane
conclusion. In ny view, the adm ssion of the invalid

circunstance was not harnl ess error under the Howell analysis.

The issue is not the extent to which the
aggravating and mtigating circunstances were
supported by the evidence or whether the
aggravating circunstances outwei ghed the
mtigating circunstances. A finding that the
evi dence in support of the valid aggravating
ci rcunst ance was overwhel ming and the
evidence in mtigation was neager nay, :
support the jury's finding that beyond a
reasonabl e doubt the aggravating circunstance
out wei ghed the mitigating circunstances, but
it does not necessarily follow that the jury
was not influenced by the invalid aggravating
ci rcunst ance.

State v. Howell, 868 S.W2d 238, 269 (Tenn. 1993) (Reid, C. J.

concurring). “[I]n all cases where the Court nust nmake a

subj ective decision regarding the effect of the aggravating
circunstance,” a finding of harmess error is inappropriate. |d.
at 268. In ny view, the finding of harm ess error cannot be
based on objective facts in this case and, therefore, nmust be a

subj ective concl usi on.

-14-
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woul d remand the case for resentencing.

Rei d, J.

-15-



