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The defendant, Gary Stinnett, was tried on a charge of
aggravat ed rape! of his stepdaughter. 2 A jury convicted him of
aggravated sexual battery,® a |esser-included offense, and the
trial court sentenced himto twelve years in the Departnent of
Correction. On direct appeal, the Court of Crimnal Appeals
affirmed the conviction and reduced t he defendant’ s sentence to ten

years.

W granted Stinnett’s application for permssion to

appeal in order to address a single issue:*

Whether the trial court erred in
admtting, wunder Tenn. R Evid.
803(4), out-of-court statenents nmade
by RMto two physi cians.

" Aggravated rape is unlawmful sexual penetration of a victim
by the defendant or the defendant by a victini [who is] |less than
thirteen (13) years of age. Tenn. Code Ann. 8§ 39-13-502 (a)(4)
(1991). This former subsection (a)(4) is nowcodified as § 39-13-
522 (1996), Rape of a Child.

’ln cases involving sexually oriented crines, the Court
wi t hhol ds the identities of young victins when appropriate. The
victimw |l be referred to as RMin this case.

The aggravated sexual battery we are concerned with here is
unl awful sexual contact with a victim by the defendant or the
defendant by a victim who is less than thirteen years of age
Tenn. Code Ann. § 39-13-504(a)(1996).

“While this appeal was pending, however, Stinnett filed a
noti on for supplenmental review and chall enged the validity of the
i ndi ct ment agai nst himbecause it failed to charge a nental state.
As we held in State v. Roger Dale Hill, Jr., No. 01-S-01-9701- CC
00005 (Tenn. filed Nov. 3, 1997), the failure to charge a nental
state is not a jurisdictional defect so long as the indictnent
performs its essential pur pose. Because the indictnent
sufficiently notified Stinnett and the court of the charges and
protected him from additional jeopardy, the failure to include a
mental state in the indictnment did not, under the circunstances,
deprive the trial court of jurisdiction.
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For the reasons stated herein, we find that the State has
I ntroduced evidence sufficient to fulfill the admssibility
requirenents of Rule 803(4).° Accordingly, we conclude that the

statenents were properly adnmitted.

As stated, the original charge agai nst the defendant was
aggravated rape commtted upon his six-year-old stepdaughter, RM
On Cctober 7, 1990, RMwas left in the defendant’s care while her
nmot her took RM s younger brother to the hospital for energency
treatnent. While her nother was away, the defendant lured RMinto
hi s bedroom and undressed her. He penetrated her “front private
part” with his finger, and he penetrated her with his “front

private part [while] nmoving up and down.” RMtestified that this

was painful and that she asked the defendant to stop. He
threatened to kill her if she were to tell anyone what had
occurr ed.

In the days i mrediately follow ng October 7, 1990, RMs
not her becane aware of RM s behavioral problens at school (i.e.
Il yi ng, physical aggression, and stealing fromher classmtes). A
counsel or told her that RM exhi bited “classic synptons of abuse.”

On October 10, 1990, RM s not her confronted her and asked whet her

anyone had inproperly touched her. RM pronptly told her of the

SO course, the burden of introducing evidence sufficient to
support a finding that the requirenents of an evidence rule are
satisfied remains on the proponent of evidence. See Tenn. R Evid.
104(b).



events of October 7, 1990. RM s nother i medi ately contacted | ocal
authorities and was referred to Soni a Pol ansky, an i nvestigator for
the Departnent of Human Services. Pol ansky interviewed RM and

referred her to Jerry Bradley, MD., for a physical exani nation.

On Cctober 12, 1990, Bradl ey exam ned RM According to
Bradl ey, the purpose of the exam nation was to di agnose any injury
and to provi de any necessary treatnment, psychol ogi cal or ot herw se.
In giving a nedical history, RM related the details of the
def endant’s sexual conduct toward her. Bradley then attenpted a
pel vic exam nati on. Wien RM vigorously resisted this attenpt,
Bradl ey determned that such an examnation at that tine would
cause undue stress and enotional trauma. He referred RMto Kristie

Lynn, MD., a pediatric gynecol ogist, for the exam nati on.

On Cctober 30, 1990, Lynn examined RM As Bradley had
done, she obtained a nedical history fromRMbefore perform ng the
physi cal exami nati on. Lynn testified that she avoided asking
| eadi ng questi ons when obtaining the history. RMsupplenented her
ver bal description of the abuse by drawi ng pictures. She related
t hat the defendant had touched her wth his penis and that he had
digitally penetrated her vaginal and anal area. Lynn’s findings on
physi cal exam nation were consistent with RMs description of the

sexual abuse.

Stinnett denied RMs allegations and presented an alib
defense. As stated, the jury convicted him of aggravated sexual

battery.



It is well established that trial courts have broad
di scretion in determning the adm ssibility of evidence, and their

rulings will not be reversed absent an abuse of discretion. State

v. Canpbell, 904 S.W2d 608, 616 (Tenn. 1995); State v. Baker, 785

S.wW2d 132, 134 (Tenn. Crim App. 1980). Rul e 803(4) of the
Tennessee Rul es of Evidence is an exception to the rul e agai nst the
adm ssion of hearsay. It permts the adm ssion of:
Statenents nade for [the] purposes
of nmedical diagnosis and treatnent
descri bi ng nedi cal history; past or
pr esent synpt ons, pai n, or
sensations; or the inception or
general character of the cause or
external source thereof insofar as
reasonably pertinent to diagnosis
and treatnent.
The rationale justifying the exceptionis twd-fold: (1)
a statenent nmade by a patient to a physician is presunptively
trustworthy because a patient is strongly notivated to speak the
truth in order to receive proper diagnosis and treatnent; and (2)
any statenent upon which a physician will rely as a basis for

diagnosis and treatment is also sufficiently reliable for

consideration by a court of law. State v. MlLeod, 937 S. W2d 876,

870 (Tenn. 1996); see United States v. Renville, 779 F.2d 430, 436

(8th Gr. 1985); United States v. lron Shell, 633 F.2d 77, 84 (8th

Cr. 1980), cert. denied, 450 U. S. 1001, 101 S.C. 1709, 68 L. Ed. 2d

203 (1981); State v. Livingston, 907 S.W2d 392, 396 (Tenn. 1995).




As we stated in State v. Mleod, Tenn. R Evid. 803(4)

permts the adm ssion of a statenent describing nedical history,
past or present synptons, pain, or sensations, when nade for the
pur poses of diagnosis and treatnent. A statenent regarding the
general character, cause, or source of the problem is also
adm ssible if in addition to the above requirenent, such statenent
is reasonably pertinent to diagnosis and treatnent. MLeod, 937

S.wW2d at 870.

In McLeod, we found that if the declarant is a child, the
court must look to all the circunstances surroundi ng the statenent
to determ ne whether the statenent was nmade for the purposes of
di agnhosis and treatnent and is thus adm ssible. |In other words,
the fact that the declarant is a child does not elimnate the
rationale underlying the hearsay exception, and the test for
adm ssion is the sane as that applied to a statenent nmade by an
adult decl arant. However, we enphasize the necessity of
considering all the circunstances of a child s statenent because
the child s ability to articulate the reason for the statenent may

be affected by age or devel opnental maturity.

The facts in the instant case are simlar to those in
McLeod, and the dispositive issues identical.® Ajury found McLeod
guilty of the aggravated rape of his daughter. MLeod objected to
the adm ssion of the testinmony of a pediatric resident who had

taken a nedical history from the victim and had conducted a

®ln MlLeod, this Court consolidated two cases, the first
concerning defendant Carl Lee MLeod and the second concerning
def endant Janmes Young.



physi cal exam nati on. The victim identified MLeod as the
perpetrator. The physician testified that both the history and the
physi cal exam nati on were necessary for purposes of “diagnosis and

treatnent.” 1d. at 872.

In as case consolidated with MLeod, a jury found Janes
Young quilty of sexual battery for fondling his stepdaughter.
Young objected to the testinony of a pediatrician who took a
nmedi cal history and examned the victim one nonth after the
al l egations surfaced. The victimidentified Young as the abuser
while giving her nedical history. However, in contrast to the
physician in MlLeod s case, the pediatrician testified that she

conducted the exam nation for “eval uative” purposes. |d. at 873.

I n resol ving each case, we thoroughly exam ned all of the
ci rcunst ances surroundi ng each child s statenment. Wth respect to
def endant McLeod, this exam nation convinced us that the trial
judge did not abuse his discretion in admtting the statenent
because the victim had clearly made it for the purposes of
di agnosis and treatnent. By contrast, the circunstances of
def endant Young's case strongly indicated that the victinms
statenment had not been made for the purposes of diagnosis and
treatnment; thus, the evidence was insufficient to support its

adm ssion under Tenn. R Evid. 803(4)." 1d. at 872-73.

‘I'n McLeod, we quoted testinmony of the doctors as to the

purpose of the victims statenent. In both cases, the doctors’
testinony as to the purpose for the statenent was essentially
undi sputed, i.e., in each case, the defendant attacked the

credibility of the doctor, but there was no evidence of a custody
di spute, inproper questioning, etc. Qur enphasis on the doctors’
testimony shoul d not be msinterpreted. A doctor’s statenent that
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Courts should not presune that a statenent made by a
child to a nedical service provider is inadm ssible nerely because
there is little or no testinony by the child concerning notivation
for making the statenent. Rather, in making the determ nation
under Tenn. R Evid. 803(4), courts should consider the totality of
the circunstances to determ ne whether a particul ar statenent was
made for the purposes of diagnosis and treatnent. A stat enent
i mproperly influenced by another, one nmade in response to
suggestive or | eadi ng questions, or inspired by a custody battl e or
famly feud deserves especially careful scrutiny because such
statenent may have been nade for purposes other than di agnosis and

treat nent. ld. at 871.

We now consider the circunstances in the instant case.
Stinnett contends that RMs statenents are unreliable and therefore
I nadm ssable. W find the follow ng circunstances surrounding RM s
statenents to be significant. At the tinme the statenents were
made, RM was six-years-old and old enough to understand that the
physi ci an was exam ning her to determ ne whether there was injury
or trauma and to treat her for such, if necessary. She used child-
like terns in describing body parts and the sexual abuse to each
physician. In addition, her statenents to both physicians and her
testinony at trial were internally and conparatively consistent in
all pertinent respects. Further, she was exam ned inmmedi ately

after the allegations were nade and nearly four years prior to

the purpose of the declarant’s statenment was for diagnosis and
treatnent is not a magi cal one but shoul d be wei ghed and consi dered
in light of all the circunstances giving rise to the statenent in
order to determne adm ssibility under Tenn. R Evid. 803(4).
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trial. Moreover, there is no indication that RMwas notivated to
be untruthful to the doctors. Accordingly, after consideration of
the circunstances surrounding the making of RMs statenments, we
conclude that the statenments nade by RM were for the purposes of
di agnosi s and treatment and, therefore, satisfy the McLeod test for

adm ssibility under Tenn. R Evid. 803(4).

The defendant insists that even if RMs statenents were
general ly adm ssible under Tenn. R Evid. 803(4), her specific
identification of himas the perpetrator was i nadm ssi bl e because

the statenment was pertinent to diagnosis only. |In Livingston, we

hel d that “statenents nade to a physician identifying a perpetrator
who is a nenber of the child s household may be reasonably
pertinent to proper diagnosis and treatnent of enotional and
psychol ogical injury.”8 In the instant case, each physician
testified that the exam nation was for the purposes of diagnosis
and treatnent. The fact that the perpetrator was RM s st epf at her,
who resided in the sane household, was pertinent to the diagnosis
and treatnent of an enotional or psychological injury suffered as

a result of the abuse. This issue is without nerit.

8907 S. W 2d at 397; see also State v. Rucker, 847 S.W2d 512,
518 (Tenn. Crim App. 1992). |In State v. Barone, 852 S.W2d 216
(Tenn. 1993), we limted statenments nade for the purposes of
di agnosi s and treatnent to those concerning physical conditions as
di stingui shed fromnental or psychol ogical injuries. However, in
Li vi ngston, we acknow edged that a statenent made by a child to a
physician namng the perpetrator as a nenber of the child s
househol d, was pertinent to the diagnosis and treatnent of
enoti onal and psychol ogi cal injury.
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Accordingly, the wvictinmis statements were properly
admtted under Tenn. R Evid. 803(4), and the judgnent of the
internediate court is affirned. Costs of this cause are taxed to

Stinnett for which execution nay issue if necessary.

ADOLPHO A. BIRCH, Jr., Justice

CONCUR:
Ander son, C. J.

Drowota, Reid, JJ.
White, J., not participating
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