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AFFI RVED Bl RCH, J.
We granted the application for perm ssion to appeal filed

by Charles A Pinkham Jr., in order to determne the extent to
whi ch the district attorney general nust di sclose on the record the
evidence relied upon to reject an application for pretrial

di version.?

We find that the district attorney general has a duty to
include in the record the factual basis and rationale for denying
diversion. If, in petitioning the trial court for review of the
di version decision, the petitioner contests the facts upon which
the district attorney general relied, then the trial court should
hold an evidentiary hearing to resolve the factual dispute. The
trial court should not consider any evidence shown to be materially
false or obtained in violation of constitutional rights as it
determ nes whether the district attorney general abused his or her

discretion in rejecting the pretrial diversion application.

In the case under subm ssion, Pinkham did not challenge
the evidence relied upon by the district attorney general. Rather,
he contended that a portion of it was irrelevant, renote, and
unreliable. Qur review of this evidence | eads us to concl ude that

the district attorney general did not abuse his discretion in

Tenn. Code Ann. § 40-15-101 et seq. (1991).
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denying pretrial diversion. For the reasons herein stated, the

judgnment of the Court of Crimnal Appeals is affirned.

The record establishes that Pinkham at the tinme not

licensed to practice law in any jurisdiction, prepared and

supervi sed the execution of the will of Hlda Bratton. After
Bratton’s death, proceedings to contest the will were initiated.
Because the will had not been properly attested, Bratton’s estate

passed according to the law of intestacy, and the intended
beneficiaries received approxi mtely $90, 000 | ess than they woul d
have received had the will been admtted to probate. During the
will contest, Pinkham was asked by the trial court if he was an
attorney licensed to practice in Tennessee. Pinkhamresponded t hat

he was so licensed; this response was untrue.

Subsequent | vy, Pi nkham was indicted for fal sely
representing hinself as a |awer,? inpersonating a |icensed
prof essi onal ,® and aggravated perjury.* As pernmitted by Tenn. Code
Ann. § 40-15-101 et seq. (1991), Pinkham applied to the district

attorney general for pretrial diversion.

Tenn. Code Ann. § 23-3-108 (1994), a dass E felony.
3Tenn. Code Ann. § 39-16-301 (1991), a O ass B m sdeneanor.
“Tenn. Code Ann. § 39-16-703 (1991), a Cass D fel ony.
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H s application shows that Pinkhamis the fifty-five-
year-old married father of two. As a youth, he attai ned the Eagle
rank in scouting, excelled in athletics, and served as a president
of the student body of his high school. He attended the University
of California and graduated with a degree in business. He then
entered | aw school at Golden Gate University and graduated as one
of the top students of his class. Pi nkham was admtted to the

practice of lawin California.

Pi nkham states that in 1983 he becane addicted to
al cohol . Thi s di sease, he says, caused him to neglect his |aw
practice. In 1986, he surrendered his California |law |icense and
was admtted to a ten-week inpatient rehabilitation program Upon
release from this program Pinkham and his famly relocated to

Menphi s, where he obtained enploynent as a financial planner.

Pi nkham s applicationis replete with letters of support
fromindividuals in the cormunity. It is clear that he has devoted

substantial tinme and energy to his church and the community.

After considering Pinkhamis application, the district
attorney general rejected his application for pretrial diversion
and gave the foll ow ng explanation:

A The circunstances of the case
i ndi cate that the defendant engaged

in a systematic and continuing
crimnal activity.

Havi ng engaged in the unauthorized
practice  of | aw, M. Pi nkham



conpounded [the] original crimna
behavior by |ying under oath when
questioned by Judge Southern--sone
ten nonths later . . . . In
addition to commtting three (3)
separate offenses for which he is
i ndicted, M. Pinkham has a fourth
uncharged offense in which he
contracted to prepare another WII
for a Charles E. Shartle on March
23, 1993.

B. The magnitude of the | osses
suffered by the victim nmandate
against M. Pinkhanmis application
for diversion. . . . The actua

or/ and pot enti al anount s of
restitution are so enornous that
pre-trial diversion is not only
i nappropriate but also inpractical.

C. | believe further that M.
Pi nkhamis not a suitable candi date
for pre-trial diversion because M.

Pi nkham unfortunately, has a
hi story of dishonesty and unet hi cal
behavi or . M. Pinkham voluntarily

resigned fromthe California Bar on
Decenber 31, 1986, whi | e a
di sci plinary proceedi ng was pendi ng
to di sbar M. Pinkham The State of
California all eged that M. Pi nkham
engaged i n professional m sconduct;
violated his oath and duties as an
att or ney; m sappropri at ed or
converted client funds; abandoned
his clients; and/or commtted acts
i nvol vi ng nmor al turpitude,
di shonesty and/ or corruption.
Having voluntarily surrendered his
California law license, M. Pinkham
engaged in t he crim nal and
egregi ous conduct which led to his
current indictnents. . . . Lastly,
M . Pinkhamconti nued to denonstrate
an inability or unwllingness to
tell the truth when he spoke with an
i nvesti gat or wth the Attorney
General’s office on Novenber 23,
1993.

D. There is an overwhel ning need
for deterrence in this case.

W nust deter individuals froﬁ
unl awf ul I'y engagi ng in t he
unaut hori zed practice of |aw | f



this defendant were placed on
di version, other citizens may be
encouraged to practice | aww thout a

| i cense. Q her individuals may
receive a false nessage that, if
detected engaging in the practice of
law  wi t hout a i cense, t he
puni shnent is mnimal. We cannot
send a nessage to this community
that a defendant will not be

puni shed if that defendant has the
financial wherewithal to “buy his

way out of trouble.” W shall not
send a nessage that the Attorney
Cener al condones a defendant’s

intentionally Ilying to a Judge

In making this decision to reject
the def endant’s di version
application, | have considered that
M. Pinkham is a 50 year old nman
with no crimnal record. | have
considered his exenplary socia

history. | have considered that M.
Pi nkham appears to be a |eader in
his comunity, as evidenced by the
character and reference letters from
| awyers, t eachers, pr of essors,

m ni sters, doctors, et al. I have
considered all of the paraneters of
M. Pi nkham s soci al , famly,

personal , educati onal and
pr of essi onal backgr ound.

| have weighed all those factors in
deci ding whether the interests of
justice would be served best by
pl aci ng M. Pinkhamon diversion. |
have concl uded that the interests of
the public substantially outweigh
the interests of the defendant.
Since M. Pinkham is a highly
educated person who holds a |aw
degree, M. Pinkham knew that his
conduct was unl awful and unethical.
Unquestionably, M. Pinkham made a
del i berate choice to violate the
| aw. Having violated the crimnal

| aws of the State of Tennessee, M.

Pi nkham made an unconsci onabl e
decision to engage in a continual

pattern of deception and di shonesty.

M. Pinkham deliberately chose to
engage in systematic and continua

pattern of crimnal activity



Sadl y, M. Pi nkhami s actions
denonstrate a continuation of the
unet hi cal , unpr of essi onal and
i1l egal conduct which caused himto
| ose his California Law |icense.

After considering and weighing all
the factors enunerated above, | nust
deny the application for diversion
of Charles A Pinkham Jr.

The decision to grant or deny pretrial

diversion is a

di scretionary one that lies with the district attorney general

Pace v. State,

566 S.W2d 861, 864 (Tenn. 1978).

The district

attorney general nust consider all relevant factors in making his

or her decision. State v. Carr, 861 S.W2d 850, 855 (Tenn. Crim

App.

1993). I n Hanmersl ey,

When deci ding whether to enter into
a menor andum of under st andi ng under
the pretrial diversion statute a
prosecutor should focus on the
def endant’ s amenability to
correction. Any factors which tend
to accurately reflect whether a
particul ar defendant will or wll
not becone a repeat offender shoul d
be consi dered. Such factors nust,
of course, be clearly articulable
and stated in the record in order
t hat nmeani ngful appell ate revi ew may
be had. Anmong the factors to be
considered in addition to the
ci rcunst ances of the of fense are the
defendant’s crimnal record, social
history, the physical and nental
condition of a defendant where
appropriate, and the | i kelihood t hat
pretrial diversion will serve the
ends of justice and the best
i nterest of both the public and the
def endant .

we outlined these factors:



State v. Hammersley, 650 S.wW2d 352, 355 (Tenn. 1983). If the

district attorney general denies pretrial diversion, that denial
must be witten and nust include both an enuneration of the
evidence that was considered and a discussion of the factors

consi dered and wei ght accorded each. State v. Wnsett, 882 S.W2d

806, 810 (Tenn. Crim App. 1993). In addition, the district
attorney general should identify any factual disputes between the

evidence relied upon and the petitioner’s application. |d.

Upon denial of pretrial diversion by the district
attorney general, the petitioner may petition the trial court for
awit of certiorari and review of the district attorney general’s
deci si on. In petitioning the trial court for review, the
petitioner should identify any part of the district attorney
general’s factual basis he or she elects to contest. W woul d
expect such contests to be limted to natters that are materially
false or based on evidence obtained in violation of the
petitioner’s constitutional rights. If there be a factual dispute,
the trial court should conduct an evidentiary hearing and resol ve
the dispute before determning whether the district attorney
general abused his or her discretion in denying pretrial diversion.
See id. The action of the district attorney general s
presunptively correct, and it is subject to review by the tria

court only for an abuse of discretion. Hammersley, 650 S.W2d at

356; Pace, 566 S.W2d at 870. As we stated in Hammersley, “[t]he

record must show an absence of any substantial evidence to support

the refusal of the District Attorney Ceneral to enter into a



menor andum of understandi ng before a reviewing court can find an

abuse of discretion.” |1d.

On appeal, we review to determne whether the tria
court’s decision is supported by a preponderance of the evidence.

State v. Houston, 900 S.W2d 712, 715 (Tenn. Crim App. 1995).

Pi nkham principally contends that we should require a
district attorney general toinclude inthe record all the evidence
relied upon to deny diversion, specifically in this case, evidence
of the circunstances of Pinkhamis surrender of his California
| icense and the rel at ed uncharged of fense(s). W discern, however,
nothing in the statute or in our prior cases to support such a
requirenent. Rat her, the district attorney general is sinply
required to identify the factual basis and rationale for the

decision to deny pretrial diversion. See Wnsett, 882 S . W2d at

810; Hammersley, 650 S.W2d at 355. Moreover, a requirenent such
as Pinkham suggests would be unduly burdensone and likely
unnecessary. For exanple, the information about the surrender of
the California license could well have cone from a confidential
sour ce. Certainly, the district attorney general may elect to
i nclude such information in the record that is transmtted to the
trial court. Such information may assist the trial court and coul d

concei vably make an evidentiary hearing unnecessary. W decli ne,



however, to require this. All that is required is that the
I nformation be sufficiently detailed in the denial letter, so the

petitioner can ascertain the existence of a factual dispute.

Because Pi nkhamdi d not di spute the factual basis for the
district attorney general’s decision, there was no pressing need
for the trial court to hold an evidentiary hearing. Rather, the
trial court could have considered the matter on the record,
presumably conprised of the indictnent, the petition, and the
response of the district attorney general. Further, we find that
the district attorney general properly considered the circunstances
surroundi ng the surrender of Pinkhamis California |icense and the
uncharged offense(s) in evaluating Pinkhams application for
pretrial diversion. This information is relevant to and probative
of the petitioner’s anenability to correction, his risk to re-
of fend, and whether pretrial diversionis in the best interests of
the public. It was certainly no nore renpote than Pinkhan s
recitation of his youthful acconplishnments and no less reliable

than the letters of support attached to his application.

W have carefully reviewed the district attorney
general’s letter denying Pinkham pretrial diversion. In it he
clearly identified the information upon which he relied. Moreover,
he extensively discussed the factors he considered, the weight
accorded to each, and his conclusion. The district attorney

general’s procedure fulfilled the requirenments of Hammersl ey and

W nsett.
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In our view, the trial court’s decision upholding the
district attorney general’s rejection of Pinkhanis application for
pretrial diversion is supported by a preponderance of the evidence
in the record. It follows that the judgnent of the Court of
Crimnal Appeals is affirmed. Costs of this appeal are taxed to

the appellant for which execution may issue, if necessary.

ADCLPHO A. BIRCH, JR, Justice

CONCUR:

Ander son, C. J.
Drowot a, Reid, Hol der, JJ.
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