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Def endant - Appel | ant .

I concur in the decision to remand the case to the
trial court with instructions; however, | would inpose a nore
preci se standard for determning if the presunption of

vi ndi cti veness has been overcone.

The majority states that the presunption of
vi ndi ctiveness “may be overcome by clear and convi nci ng evi dence
whi ch denonstrates that the prosecutor’s deci sion was notivated
by legitinmate purpose,” and further, “the State must proffer fact
specific, legitinmate, on-the-record explanations for its conduct
whi ch di spel the appearance of vindictiveness.” Majority

opi nion, p. 20. Consequently, the proof presented by the State
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must show a legitinmate, as opposed to specious, purpose for the
i ncreased puni shnent which will dispel the appearance, as opposed
to the reality, of vindictiveness. This standard would not be
met with proof which showed only that the prosecutor acted in

good faith. It is the “fear of vindictiveness” which may chil

def endant’ s exercise of the right to appeal or collaterally

attack the first conviction. Blackledge v. Perry, 417 U S. 21,

94 S. . 2098, 2102 (1974). As stated in In Re Bower, 700 P.2d

1269, 1277 (Cal. 1985), “[t]he presunption is not based on the
subj ective state of mnd of the individual prosecutor and does
not inply that he or she individually harbors an inproper

nmotive.”

In my view, this high standard cannot be net with
evi dence of facts or information which was reasonably avail abl e
to the prosecutor when the original charge was nmade. | woul d
apply the rule adopted by the California Suprene Court in In Re

Bower :

In order to rebut the presunption of

vi ndi ctiveness, the prosecution nust
denonstrate that (1) the increase in charge
was justified by sone objective change in
circunstances or in the state of the

evi dence which legitimtely influenced the
chargi ng process and (2) that the new

i nformati on could not reasonably have been
di scovered at the tinme the prosecution
exercised its discretion to bring the
origi nal charge.
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| am authorized to state that Justice Birch joins in

this Concurring Opinion.

Rei d, J.



