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This is a suit by a shareholder in a close corporation'
agai nst the two remai ni ng sharehol ders all egi ng the w ongf ul
term nation of his enploynment by the corporation and also his
wrongful renoval as an officer and a director. The case is before
the Court on the defendants’ notions to dism ss and their notions

for sunmary judgnment. The notions are sustained on all counts.

The facts essential to consideration of the notions are
not disputed. Prior to the action on which the suit is based, the
plaintiff, Carl Nelson, and the defendants, Harold E. Martin and
Jack W Gammon, were the only and equal shareholders in B & M
Printing Conpany. The conpany, which was organi zed as a
partnership in 1968 but subsequently converted into a corporation,
was engaged in the commercial printing business. Nelson, Mrtin,
and Ganmon were officers and directors of the corporation and they
al so were full tinme enployees. They received no conpensation for
their services as officers and directors but were paid salaries,
conm ssi ons, and bonuses as enpl oyees. The parties al so received
rent froma building owed by them equally which was rented to the

corporation. Oiginally, each sharehol der served as president of

A close corporation is one in which:

(1) there are few shareholders, (2) the shares are not
traded on the securities market (3) the shareholders live in the
same geographical area, and (4) nost of the sharehol ders serve as
directors, officers and enmpl oyees of the business.

Johns v. Caldwell, 601 S.W2d 37, 41 (Tenn. App. 1980).
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the corporation for one year on a rotating basis. Upon the advice
of a business consultant, that practice was discontinued and Martin
had served as president for several years prior to the action which

pronpted this suit.

In March 1989, Nel son and Martin becane involved in an
acrinmoni ous di spute regarding one of Nelson’s customer accounts.
Martin expressed concern that the account was not being properly
serviced, which Nelson denied. Nelson adnmitted that he used highly
of f ensi ve | anguage towards Martin but contended that was not
unusual or significant. As the result of the dispute, Martin, as
president and wi thout consultation with Ganmon, gave Nel son witten
notice that his enploynent with the corporation was term nated
I medi ately. Shortly thereafter, the board of directors on the
votes of Martin and Gammon confirned the term nati on of Nel son as
an enpl oyee and al so renoved himas an officer and director of the
corporation. There is no indication in the record that Martin and
Ganmon di scussed the matter prior to the board neeting, which was

attended by Nel son’s attorney and proxy.

Nel son’ s annual conpensation at the tinme his enpl oynent

was term nated was in excess of $250, 000.

Subsequently, Martin and Gamrmon | eased a separate

bui | ding owned by themto the corporation.

During the pendency of the suit, the parties voluntarily
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sold their shares in the corporation for a total of approximately

$6 mllion, which amount they all agree was a fair price.
\
Nel son’s suit seeking $6 mllion in conpensatory damages
and $12 million in punitive danmages asserts four theories of

liability - the defendants, “conspiring together and acting in
their individual and personal capacities,” nmaliciously induced the
corporation to termnate his enploynent; the defendants interfered
with the “plaintiff’s prospective [econom c] advantage;” the

def endants wongfully procured the breach of a contract of

enpl oynment with the corporation in violation of Tenn. Code Ann. 8§
47-50-109; and the defendants breached a fiduciary duty owed the

plaintiff.

On the defendants’ notions that the conplaint fails to
state a cause of action, the trial court dism ssed the claimthat
t he defendants wongfully interfered with a prospective econom c
advant age, and on the defendants’ notions that the case presents no
genui ne issue of material fact, the trial court dismssed the

remai ni ng cl ai ns.

The Court of Appeals affirnmed the dism ssal of the first
three clains but reversed summary judgnent on the claimthat the

defendants violated a fiduciary duty owed to the plaintiff.
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Al'l issues are before the Court on appeal.

Nel son insists that the trial court and the Court of
Appeal s erred in dismssing his claimfor wongful interference
with a prospective econom ¢ advantage. This claimis before the
Court on the defendant’s notions to dismss for failure to state a
claimon which relief can be granted. Tenn. R Civ. P. 12.02(6).°2
This claimhas been asserted in this Court in tw prior cases. In

the first, Quality Auto Parts v. Bluff City Buick, 876 S.W2d 818

(Tenn. 1994), an enployee accused of stealing fromhis conpany
filed a counter-claimof intentional interference with prospective
busi ness relations alleging that the accusations were preventing

hi m from obt ai ni ng enpl oynent.®* The Court noted that although such

a clai mhas been recogni zed as a cause of action in other

>This issue is subject to the same anal ysis made bel ow regarding the
charges that the defendants "“induced” and “procured” the term nation of the
plaintiff’s enployment with the corporation. The defendants, acting on behalf
of the corporation, term nated the plaintiff’s employment. There was no
three-party relationship, only the two-party relationship of enployer and
enpl oyee. However, since the issue is before the Court on the notion to
dism ss for failure to state a cause of action, it will be considered in that
cont ext .

3The Court in Quality Auto Parts v. Bluff City Buick set out the
el ements which generally are found to constitute a cause of action for
wrongful interference with a prospective econom c advantage

(1) the existence of a business relationship or
expectancy (an existing contract is not required); (2)
knowl edge by the interferer of the relationship or
expectancy; (3) an intentional act of interference

(4) proof that the interference caused the harm
sust ai ned; and (5) damage to the plaintiff.

1d. at 823.
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jurisdictions, it has not been recognized nor rejected in
Tennessee. The Court found that it was unnecessary to decide

whet her the claimis a cause of action in Tennessee because it,
neverthel ess, would “fail because [the] conpl aint does not allege
two essential elenents of the tort - (1) the existence of a
specific prospective enploynent relationship and (2) know edge by
[the conpany] of such a relationship.” 1d. at 823. 1In the second

case, Kultura, Inc. v. Southern Leasing Corp., 923 S.W2d 536

(Tenn. 1996), the issue concerned the liability of a conpany which
had filed a financing statenent and failed to tinely file a
termnation statenent. The Court noted that “intentiona
interference with prospective econonic advantage has not been recogni zed
as a cause of action in this state” but, again, found the issue to be

noot because the plaintiff had failed to prove any danmages. 1d. at 540.

Since the |l egislature has not enacted a statutory cause
of action for interference with a prospective econom ¢ advant age,
the claimcan be naintained only if it is found to be a part of the
common law in this State. The tort of intentional interference
wWith a prospective econom ¢ advantage is an extension of the
principles establishing liability for interference with contract
beyond the existing contractual relation to those relations which
are “merely prospective or potential.” See W Page Keeton et al.

Prosser and Keeton on the Law of Torts § 130, at 1005 (5th ed.

1984). The action for interference with contract is based on
society’s need for stability in contractual relations. “The tort

protects society’s interest in preserving the formal integrity of
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contract and rests on an inplicit appreciation of the fundanental,
structure-giving significance of contracts in a market econony.”

John Danforth, Tortious Interference with Contract: A Reassertion

of Society's Interest in Commercial Stability and Contract ual

Integrity, 81 Colum L. Rev. 1491, 1523 (1981). However, the
policy reasons for the tort prohibiting interference with
contracts, do not support a tort designed to protect prospective
contracts and relationships. 1In Prosser, the tort for interference
Wi th a prospective econom ¢ advantage is descri bed as “a rather
broad and undefined tort in which no specific conduct is proscribed
and in which liability turns on the purpose for which the defendant
acts, with the indistinct notion that the purposes nust be

consi dered i nproper in sone undefined way.” Prosser, 8§ 129 at 979.

Danforth makes this further conparison:

[Clontracts not only enbody a bargai ned-for
exchange, but also create a system of
predictability in the commercial realm By
guaranteei ng future perfornmance, a contract nay
engender reliance and facilitate |long-term

pl anning by parties not directly involved with
the contract itself. \hatever social value
underlies tortious interference liability,
therefore, is contingent upon just this: That
the relationship disrupted involved an
agreenent to be bound to future perfornmance.

Prospective contracts, either
exi sting relationshi ps expected to mature into
contracts or expectations of future
advant ageous rel ati onshi ps, do not involve an
agreenent to be bound to future perfornmance.
Interference with prospective contracts,
t herefore, does not threaten a soci etal
interest in the formal integrity of contract,
and should not be treated as a nere variant of
Interference with existing contracts.
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Tortious Interference with Contract, 81 Colum L. Rev. at 1515.

“Extending the tort to protect prospective contracts [neans]
di ffusing society’s general interest in contractual stability and
equating it with the aggregate self-interests of particul ar

plaintiffs in the stability of their own contracts.” 1d. at 1517.

See also Francis Bowes Sayre, Inducing Breach of Contract, 36 Harv.
L. Rev. 663, 703 (1922-23). Such an extension is inconsistent
wWth the principles of free conpetition in business rel ationshi ps
found in this state. As one South Carolina judge noted, such a
cause of action would “greatly hanper free conpetition in the

mar ket pl ace.” Crandall Corp. v. Navistar Int’l Transp. Corp., 395

S.E 2d 179, 181 (S.C. 1990) (Littlejohn, A A J., dissenting) ("
see the choice is clearly for that which pronotes freedom of
negoti ati on and conpetition in the marketplace, which is a
cornerstone of our denocratic society.”) Qher general criticisns

of the tort of interference with contract are applicable as well:

[T]he tort has a highly detrinmental effect on
commerce and individual liberty. The tort

hi nders market efficiency, produces erroneous
l[iability rulings, and fosters uncertainty in
the law. The courts’ interest-bal ancing
approach to the tort is unworkable.
Fundanent al constitutional rights, including
freedom of speech and due process, are
inpaired. Oher rights necessary for a free
soci ety, such as freedom of thought, are also
detrinentally inpacted. Moreover, the tort

pl aces an unnecessary burden on an al ready
strained | egal system

Gary D. Wexler, Intentional Interference with Contract: Market
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Efficiency and Individual Liberty Considerations 27 Conn.

L. Rev.

279, 281-82 (1994). The trial court and the Court of Appeals

correctly found that the claimof interference with a pros

pective

econon ¢ advant age does not state a cause of action under the | aw

of Tennessee.

The remai ning i ssues are before the Court on the

defendants’ notion for sunmary judgment. In Bain v. Wlls

, 936

S.W2d 618, 622 (Tenn. 1997), this Court set forth the standards

governing an appellate court’s review of a notion for sunmary

j udgnent :

Since our inquiry involves purely a question of
I aw, no presunption of correctness attaches to
the |l ower court’s judgnent, and our task is
confined to reviewing the record to determ ne
whet her the requirenents of Tenn. R Cv. P. 56
have been nmet. Cowden v. Sovran Bank/Centr al
South, 816 S.W2d 741, 744 (Tenn. 1991). Tenn.
R Civ. P. 56.03 provides that sunmary judgnent
is appropriate where: (1) there is no genui ne
issue with regard to the material facts

rel evant to the claimor defense contained in
the nmotion, Byrd v. Hall, 847 S.W2d 208, 210
(Tenn. 1993); and (2) the noving party is
entitled to a judgnent as a matter of |aw on
the undi sputed facts. Anderson v. Standard
Regi ster Co., 857 S.W2d 555, 559 (Tenn. 1993).

novi ng party has the burden of proving that its
notion satisfies these requirenments. Downen v.
Allstate Ins. Co., 811 S.W2d 523, 524 (Tenn.
1991). Wien the party seeking sunmary judgnent
makes a properly supported notion, the burden
shifts to the nonnoving party to set forth
specific facts establishing the existence of

di sputed, material facts which nust be resol ved
by the trier of fact. Byrd, 847 S.W2d at 215.

The
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Martin and Ganmon assert that Nel son has not presented evi dence

whi ch creates a disputed issue of material fact.

Plaintiff’s counsel admts to sone uncertainty as to the
causes of action presented by the allegations. Counsel, according
to the brief, set forth the allegations of fact, then asserted that
the all egations support the several causes of action naned. There
is however a fatal inconsistency between the facts all eged and two
of the clains asserted. Cains that the defendants wongfully
“procured” or “induced,” the term nation of Nelson’ s enpl oynent
contenplate a three-party relationship - the plaintiff as enpl oyee,
the corporation as enployer, and the defendants as procurers or
i nducers. The facts alleged show there was no three-party
rel ati onship. The defendant Martin was the president and chi ef
executive officer of the corporation and the defendant Gamrmon was a
director. 1In order for there to be a three-party relationship,
there nust be a showi ng that the defendants were acting outside the
scope of their duties as officers of the corporation rather than on

behal f of the corporation.

The Court addressed this issue in Forrester v.

Stockstill, 869 S.W2d 328 (Tenn. 1994), in which a discharged
enpl oyee sued two directors of the enployer corporation for

interfering wwth the enploynent relationship. The Court stated:

-10-
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Since, with the exceptions noted, the
di scharge from enpl oynent of an enpl oyee-at -
will by the enployer is not actionable, but the
wrongful interference with at-will enploynent
by third persons is actionable, Forrester’s
suit against Stockstill and Ki sabeth can be
mai ntained only if the proof establishes that
they stood as third parties to the enpl oynent
relationship at the tine they perforned the
acts found to have caused Forrester’s
di schar ge.

Id. at 331. As nore fully discussed below, the facts all eged do
not show that the defendants acted other than as officers of the
corporation. The plaintiff charges that his enpl oynent was
termnated by the defendants. H's essential conplaint is that the
def endants acted wongfully in termnating his enpl oynent.
Consequently, on the pleadings and proof, there could be no finding
that the defendants induced or procured a breach of contract.
Consequently, the record does not present a disputed issue of
material fact on the clains that the defendants induced or procured
the termnation of plaintiff’s enploynent. The trial court and the

Court of Appeals properly dism ssed those cl ains.

The claimthat the defendants breached a fiduciary
rel ati onshi p, however, contenplates a two-party relationship, the
plaintiff and the defendants as sharehol ders. Whether there are
di sputed i ssues of material fact on this issue nust be determ ned
within the context of the |egal duty owed the plaintiff by the
defendants. In making that determ nation, the nost significant
| egal issue presented is whether there existed a fiduciary

rel ati onship between the parti es.

-11-
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This Court has stated that majority sharehol ders owe a

fiduciary duty to mnority shareholders. Mke v. Po G oup, Inc.,

937 S.W2d 790, 793 (Tenn. 1996); Nelns v. Waver, 681 S.W2d 547,

549 (Tenn. 1984), cert. denied, 476 U S. 1118 (1986); Dale v.

Thomas H. Tenple Co., 186 Tenn. 69, 208 S.W2d 344, 352 (1948).

The Court of Appeals stated in Johns v. Caldwell, 601 S.W2d 37

(Tenn. App. 1980), “Qur courts are pronpt to redress the injuries
to mnority stockhol ders caused by the wongdoings of majority

stockholders.” 1d. at 41 (citing MCanpbell v. Fountain Head

Railroad Co., 111 Tenn. 55, 77 S.W 1070 (1903)). Those cases did

not consider the issues presented by the case before the Court. In

Johns v. Caldwell, the plaintiff owned 45 percent of the

corporation’s stock. He brought suit against the other two

shar ehol ders, Cal dwell who owned 45 percent and Mobore who owned 10
percent of the shares. Johns sought to prevent the transfer by
Moore of his shares to Caldwell or to require an equal division of
Moore’s stock between Johns and Caldwell. Johns, 601 S.W2d at 39.
The Johns Court held that neither More nor Caldwell owed a
fiduciary duty to Johns regarding the sale and purchase of More’'s
shares of stock. 1d. at 44, 45. The basis of the dispute in that
case was not action taken by a majority sharehol der or the
corporation affecting the interest of another sharehol der but

rat her the conpeting efforts of two shareholders to acquire the

shares of the third sharehol der. In Interthermv. dynpia Honmes

Systens, 569 S.W2d 467 (Tenn. App. 1978), the court noted that the
transactions of majority or dom nant shareholders will be closely

scrutinized for good faith and fairness if chall enged. The court

-12-
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stated that it would “apply the rule of close scrutiny and pl ace
the burden on the shareholder to justify a transaction with his
corporation only when the sharehol der owns a majority of stock, or
is shown to dominate or control the corporation to a significant
degree in sone other way.” 1d. at 472. Again, the dispute in
Interthermwas not based on action taken by shareholders in a close
corporation affecting the interests of other sharehol ders. The

di spute was between sharehol ders claimng a security interest in
corporate property and nonsharehol der creditors of the corporation.
The court found that there was no fiduciary relationship between

t he sharehol ders and the corporation because they were not dom nant
sharehol ders and therefore their |Ioan to the corporation woul d not
be closely scrutinized for good faith. The shareholders’ priority

over the general creditors was accordingly upheld.

The Court has not addressed specifically the issues
presented in this case, the relationship between shareholders in a
cl ose corporation where there is no ngjority or dom nant
shar ehol der and the dispute relates to the shareholders’ interests
as sharehol ders. The Court of Appeals relied upon the decision in

WIlkes v. Springside Nursing Hone, Inc., 353 N E. 2d 657 (Mass.

1976), in which the Massachusetts court held there is a fiduciary
rel ati onshi p between sharehol ders of a close corporation. In

Wl kes, the Court stated that “stockholders in the close
corporati on owe one another substantially the sane fiduciary duty
In the operation of the enterprise that partners owe to one

another.” |1d. at 661 (quoting Donahue v. Rodd El ectrotype Co., 328

-13-



1 N. E. 2d 505, 515 (1975)). That standard of duty is one of “utnost

2 good faith and loyalty.” 1d. (quoting Cardullo v. Landau, 105

3 N. E. 2d 843 (Mass. 1952)); see also Blank v. Chelnsford OB/ GYN

4 P.C., 649 N E 2d 1102, 1105 (Mass. 1995).* The rationale for the

5 W1 kes decision has been stated as foll ows:

6

7 In spite of the traditional adherence to

8 majority rule and the business judgnent

9 rule, many courts in this country have

10 noved steadily toward providing a renedy

11 for oppressed minority sharehol ders. Sone
12 courts have nmade clear that they wll

13 not apply the business judgnment rule unless
14 the directors not only have acted in good
15 faith, but al so have exerci sed proper

16 care, skill, and diligence. For many courts,
17 the response has been to inpose a

18 fiduciary duty on the controlling sharehol ders
19 for the benefit of mnority interests.

20 Courts increasingly have been willing to

21 recogni ze an enhanced fiduciary duty

22 anong sharehol ders in a close corporation.
23

24

25

26 F. Hodge O Neal and Robert Thonpson, O Neals Oppression of Mnority

27 Sharehol ders 8§ 10:04, at 16 (2d ed. 1995).

28

29 The Court in WIkes held:

30

31 Therefore, when mnority stockholders in a

32 cl ose corporation bring suit against the

33 majority alleging a breach of the strict good
34 faith duty owed to themby the majority, we

35 nmust carefully analyze the action taken by the

“A number of ot her jurisdictions have cited Donahue and W I kes or
ot herwi se held that shareholders in a close corporation have a heightened
fiduciary obligation to other sharehol ders. See WAW Equi pment Co. v. M nk,
568 N. E.2d 564, 570 (Ind. Ct. App. 1991); Crosby v. Beam 548 N.E.2d 217, 220
(Ohio 1989); Daniels v. Thomas, Dean & Hoskins, Inc., 804 P.2d 359, 366 (Mont.
1990); see also Long v. Atlantic PBS, Inc., 681 A .2d 249, 256 n. 8 (R. I
1996) .

- 14-
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controlling stockholders in the individual

case. It nust be asked whether the controlling
group can denonstrate a |egitimte business
purpose for its action.

Wl kes, 353 N.E. 2d at 663.° The Court in WIlkes realized, however,
that in the managenent of the corporation, the Court should not
substitute its judgnent for the good faith action of the

shar ehol der s.

[We acknow edge the fact that the controlling
group in a close corporation nust have sone
roomto maneuver in establishing the business
policy of the corporation. It nust have a

| arge nmeasure of discretion, for exanple, in
decl ari ng or w thhol di ng di vi dends, deciding
whet her to nmerge or consolidate, establishing
the salaries of corporate officers, dismssing
directors with or without cause, and hiring and
firing corporate enpl oyees.

ld. at 663.

Based on these principles, Martin and Ganmon, together
and separately, were obligated to deal fairly and honestly with
Nel son and coul d not act out of avarice, nalice, or self-interest

in violation of their fiduciary duty to himas a sharehol der.

“The Wl kes fiduciary standard, as it relates to enploynment decisions,
is not universally accepted. A case in opposition to the Wlkes approach is
Ingle v. Gl amore Motor Sales, Inc., 535 N.E.2d 1311, 1313-14 (N.Y. 1989); see
also St. Joseph’s Reg. Health Ctr. v. Minos, 934 S.W2d 192, 198 (Ark. 1996)

(following Ingle).

-15-
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Nel son asserts essentially that Martin and Gammon
wrongfully term nated his enploynent. The question is whether the
record contains material evidence that Martin and/or Gammon
violated the fiduciary duty owed to Nelson in termnating his
enpl oynment. Nel son acknow edges that there was no witten contract
of enpl oynent between the corporation and him but asserts there
was a general agreenent anong the sharehol ders that each was
entitled to work for the corporation for life. Even if the
deficiencies in the proof of a contract should be disregarded,

Nel son’ s enployment was termnable at will. There is no evidence,
or even claimby Nelson, that he furnished any consideration for
hi s enpl oyment other than his services as an enployee. The rule
has been well stated by the Court of Appeals. “Qur courts have

I ong held that an oral contract for life tinme enploynent or

per manent enpl oynent anmounts to an indefinite hiring term nable at
the will of either party where the enpl oyee furnishes no

consi deration other than the services required in the agreenent.”

Price v. Mercury Supply Co., 682 S.W2d 924, 934 (Tenn. App. 1984);

Conbs v. Standard Gl Co., 166 Tenn. 88, 90-92, 59 S W2d 525, 526-

27 (Tenn. 1933). Consequently, the corporation’s prerogative to
di scharge Nel son as an enpl oyee was not constrai ned by an

enpl oynment contract.

There is in the record no evidence that Martin acted
other than within the scope of his duties as president or that
Martin and Gammon acted other than within the scope of their duties

as directors. Consequently, there is no evidence that the

-16-
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def endants “procured” the plaintiff’s discharge. Pursuant to the
byl aws of the corporation, Martin, as president, had the authority
to di scharge enpl oyees of the corporation, including Nelson, and
Martin and Ganmon, as directors, had the authority to confirmthe
enpl oynent action taken by the president and to renove Nel son as a
director.® In the exercise of those powers and duties on behal f of
the corporation, Martin and Ganmon owed a duty of good faith and
fairness to Nel son. However, they also owed a duty of good faith
and fairness to the corporation which they served as officers. See
Tenn. Code Ann. 88 48-18-403(a)(1), (3) (1995), 48-18-301(a)(1),

(3) (1995); " Knox-Tenn Rental Co. v. Jenkins Ins., Inc., 755 S.W2d

®The byl aws provi de:

The President shall have the followi ng powers and duties:

He shall appoint and, at his discretion, renmove or suspend
permanently or tenmporarily, as he may, fromtime to tinme think
fit, the agents, enmployees or servants of the corporation

Each Director shall serve for the term of one (1) year, and unti
his successor shall have been duly elected and qualified subject,
however, to the right of removal of any Director at any tinme by
the affirmative vote of the holders of the majority of the stock
of the corporation entitled to vote, such removal to be by

resol ution adopted at any meeting of Stockhol ders, whether regul ar
or special meeting

The Officers of the corporation shall hold office for one (1)
year, or until their successors are chosen and qualified in their
stead. Any Officer elected or appointed by the Board of
Directors may be removed at any time by the affirmative vote of
the majority of the Directors.

Tenn. Code Ann. § 48-18-403 provi des:

(a) An officer with discretionary authority shall discharge al
duti es under that authority:

(1) In good faith;

(3) I'n a manner the officer reasonably believes to be in the
best interest of the corporation.

-17-
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33, 36-37 (Tenn. 1988). If Martin and Ganmon were protecting
legitimate interests of the corporation, the presence of spite or
i1l will would not render themor the corporation liable. See

Forrester v. Stockstill, 869 S.W2d 328, 333 (Tenn. 1994).

Consequently, the first question is whether Martin and
Gammon were performng the duties as officers of the corporation in
good faith and in furtherance of the perceived best interest of the
cor poration. The burden was on Nel son to produce evi dence that
they were not acting in good faith in furtherance of the

corporation’s best interest. The Court stated in Forrester v.

Stockstill that the critical factors in determning if action taken
by directors of a corporation was in good faith are “intent, notive
or purpose, and neans.” Id. at 333. The only evidence relating
to Martin’s intent or notive in termnating Nelson’s enploynent is
t he cause and circunstances of his and Martin's dispute. The only
evidence relating to Ganmmon’s intent or notive are his votes as a
director. There is no evidence that the term nation of Nelson's
enpl oyment or his discharge as an officer and a director were
prejudicial to the corporation’s best interest. The fact that

Nel son sustained the | oss of enploynent with the acconpanyi ng

Tenn. Code Ann. 8§ 48-18-301 states:

(a) A director shall discharge all duties as a director, including
duties as a menber of a comm ttee:

(1) In good faith;

(3) In a manner the director reasonably believes to be in the
best interests of the corporation.

-18-
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conpensation is not evidence that the corporation was prejudiced or

that Martin and Garmon acted with malice, avarice, or self-
interest. The evidence does not create a disputed issue of
material fact regarding the good faith performance of the

def endant s. Byrd v. Hall, 847 S.W2d at 215.

An inportant public policy is at stake. Although

directed toward a slightly different issue, the follow ng statenent

made by the Court in Forrester, is relevant and appropri ate:

A corporation can act only upon the advice
of its officers and agents, and its officers
and directors have a duty to serve the
corporation. Inportant societal interests are
served by corporations having the clear and
candid advice of their officers and agents.

Fear of personal liability would tend to limt
such advice. Consequently, when an officer,
director, or enployee of a corporation acts

wi thin the general range of his authority, and
his actions are substantially notivated by an
intent to further the interest of the
corporation, in clains of intentional
interference with enploynment, the action of the
of ficer, director, or enployee is considered to
be the action of the corporation and is
entitled to the same imMmunity fromliability.

1d. at 334-35.

The sharehol ders of a close corporation share a fiduciary

rel ati onshi p which i nposes upon all sharehol ders the duty to act

good faith and fairness with regard to their respective interests

-19-
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as shareholders. Oficers and directors of a corporation owe a
simlar duty to the corporation. 1In order to wthstand a notion
for sunmary judgnent, allegations that the fiduciary duty has been
vi ol ated nust be supported by nmaterial evidence that the action was
not in the perceived best interests of the corporation and further
that it was notivated by nmalice, avarice, or self-interest. The
evi dence in the record does not present a disputed issue of

material fact. Consequently, the notions are sustained and the

suit is dismssed.

The case is remanded to the trial court for any further

proceedi ngs consistent with this opinion.

Costs are assessed agai nst Nel son.

Rei d, J.

Concur:

Anderson, C.J., Drowota, Birch
and Hol der, JJ.
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