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Hon. Robert S. Brandt,
and Chancel | or
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ON BEHALF OF TENNESSEE DRESSED
BEEF CO. ,

S. C. No. 01S01-9611-CH 00236

Pl ai ntiff-Appell ee,
V.

RI CHARD N. HALL,
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Def endant - Appel | ant .

For Plaintiffs-Appellees-Appellants: For Def endant s- Appel | ant s- Appel | ees:
Jeffrey A G eene John S. Hicks
Alvin L. Harris Darwin A. H ndman, |11
G eene & G eene Brigid T. MIller
Nashvil |l e Baker, Donel son, Bear man
& Cal dwel |
Nashvi |l | e

JUDGVENT OF TRI AL COURT REVERSED,

JUDGVENT OF COURT OF APPEALS REVERSED

| N PART AND AFFI RVED | N PART. REI D, J.
This case presents appeals by all parties fromthe



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

decision of the Court of Appeals affirmng in part and reversing in
part the order of the trial court granting summary judgnent in
favor of the defendants on all issues. The decisions granting

summary judgnent are reversed and the case is remanded.

Wlliam A Hall, individually and derivatively on behal f
of Tennessee Dressed Beef Co., and Beef Transport, Inc. brought
suit against Hall's brother, Richard N. Hall, and Tennessee Dressed
Beef Co. alleging nunmerous causes of action based on transactions
whereby Richard N. Hall gained control of Tennessee Dressed Beef

Co. and subsequent actions taken by that corporation.

For purposes of sunmary judgnment the facts are not
di sputed. Plaintiff Wlliam A Hall and defendant Richard N Hal
each were issued one-third of the shares of stock in the defendant
Tennessee Dressed Beef Co. when it was incorporated in 1962. The
remai ni ng one-third shares were divided equally between Louis and
Patrick McRednond. Tennessee Dressed Beef Co. is engaged in the
busi ness of brokering, slaughtering, and processing cattle. In
1965, anot her corporation, Beef Transport, Inc., was incorporated
with WiliamA and Richard N Hall as its sole and equal
sharehol ders. Beef Transport, Inc. provides transportation
services to Tennessee Dressed Beef Co., as well as to other
customers. From 1962 until 1992, when the MRednonds sold their

interests in Tennessee Dressed Beef Co., the Halls used their
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majority voting power to control the business of the corporation.
The McRednonds frequently disagreed with the Halls and even brought
an unsuccessful suit alleging that the Halls received secret
profits through the formati on of Beef Transport, Inc. Tennessee

Dressed Beef Co. v. Hall, 519 S.W2d 805 (Tenn. C. App. 1974),

cert. denied, (Tenn. 1975).

In the late 1960s or early 1970s, WIlliam A and Richard
N. Hall began to di sagree about managenent issues and corporate
policy. Although they continued to align thensel ves against the
McRednonds, the relationship between the Halls deteriorated, and,
in 1988 WIlliamA. Hall ceased to be active in the daily operations
of Tennessee Dressed Beef Co. He continued as president of Beef
Transport, Inc. In the early 1990s, each of the Halls undertook to
buy the other's stock in Tennessee Dressed Beef Co. Wen their
attenpts to reach an agreenent were unsuccessful, they each
approached the McRednonds. A deal was struck between Richard N
Hal | and the McRednonds whereby Richard N. Hall would acquire
control of a majority of the shares of stock of Tennessee Dressed
Beef Co. That transaction and subsequent actions taken by Richard

N. Hall and Tennessee Dressed Beef Co. are the basis for this case.

At that tinme, the bylaws of Tennessee Dressed Beef Co.

contai ned the foll ow ng provision:

No stock shall be sold by any stockhol der
unl ess he has given the corporation twenty days
notice of his intentions to sell, during which
time the other stockhol ders of record shal
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have the privilege of purchasing sane at the
| owest price at which said stockhol der offers
to sell, but this restriction shall not apply
to sales by and between the four original
stockhol ders, or their heirs or the personal
representatives of their estates.

On Cctober 26, 1992, Richard N. Hall, on behalf of
hi nsel f and as president of Tennessee Dressed Beef Co., executed a
St ock Purchase and Redenption Agreenent with the McRednonds. The
agreenent provided that Richard N. Hall would purchase 100 shares
of the McRednonds' stock at $187.39 per share for a total cost of
$18, 739. 15 and Tennessee Dressed Beef Co. would redeemthe
remai ni ng 7,400 shares of the McRednonds' stock at the sane price
per share, for a total cost of $1,386,724. The agreenent provided
t hat Tennessee Dressed Beef Co. would pay the MRednonds $280, 000
in cash at closing and the bal ance of $1, 106, 724 over seven years
at 8.75 percent interest. 1In addition, a conpany owned by the
McRednonds, Nashvill e Recycling, which had an overdue account with
Tennessee Dressed Beef Co. of approximately $500, 000, woul d repay
t he debt over five years at 6.25 percent interest. Pursuant to the
agreenent, the MRednonds designated Richard N. Hall as their
proxies to vote their shares at subsequent neetings of the

shar ehol ders of Tennessee Dressed Beef Co.

The follow ng day, Richard N. Hall gave notice of a
speci al neeting of Tennessee Dressed Beef Co.’s sharehol ders for
Novenber 9, 1992, for the purpose of amending the bylaws. The
proposed anmendnent woul d repeal the above-quoted stock transfer

restriction, which granted shareholders the right of first refusal
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before shares could be sold to sonmeone other than the original four
sharehol ders. At the shareholders neeting, Richard N. Hall voted
his shares and those owned by the MRednonds for the anmendnent,

whi ch was adopted. WIlliam A Hall voted his shares against the
proposal. At a subsequent sharehol ders neeting, Richard N Hal
used his majority vote to add three new nenbers to the board of
directors. At the board of directors neeting that i mediately
followed, Richard N. Hall disclosed, for the first tinme, the
agreenent between hinself, the corporation, and the MRednonds.

The newly elected board ratified the agreement. As a result,
Richard N. Hall becane the owner of 50.3 percent of the outstanding
shares of Tennessee Dressed Beef Co., wth WlliamA Hall owning

t he remai ning 49.7 percent.

Subsequently, Richard N. Hall termnated WIIliamA
Hal | s enpl oynent with Tennessee Dressed Beef Co. and thereby
elimnated Wlliam A Hall’s annual income fromthe corporation of
$150, 000; the corporation increased Richard N. Hall’s annual incone
by the sane ampunt; and Tennessee Dressed Beef Co. unilaterally
nodi fied the contract between it and Beef Transport, Inc. to
substantially elimnate Beef Transport, Inc.’s profits and increase
Tennessee Dressed Beef Co.’s profit, causing an additional annual

| oss of income to WIlliam A Hall of approximtely $250, 000.
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The conpl ai nt all eges several causes of action in
contract and tort and seeks, in addition to noney danages, renoval
of Richard N. Hall as a director of Tennessee Dressed Beef Co. and

Beef Transport, Inc. and judicial dissolution of both corporations.

The record presents three determnative and interrel ated
i ssues. The first is whether the corporation was obligated by the
provision in its bylaws to give notice to all its sharehol ders of
the McRednonds’ offer to sell their shares of stock; the second is
whet her Wlliam A Hall can bring a derivative action on behal f of
Tennessee Dressed Beef Co. against Richard N. Hall; and the third
is whether WIlliam A Hall has a cause of action against R chard N
Hal | for breach of a fiduciary duty. Al three issues will be

answered in the affirnati ve.

WlliamA. Hall clains that Tennessee Dressed Beef Co.
breached the first refusal provision of the corporation’s bylaws by
not notifying himthat the MRednonds had offered to sell their
stock to a non-sharehol der, the corporation itself. This Court has
not previously addressed the issue, but the weight of authority
fromother jurisdictions holds that properly adopted byl aws
constitute a binding contract between the corporation and its

sharehol ders. See, e.qg., Elisian Quild, Inc. v. US., 412 F.2d

121, 124 (1st Gr. 1969); Goss v. Texas Plastics, Inc., 344 F.

Supp. 564, 566 (D. N.J. 1972); Schraft v. lLeis, 686 P.2d 865, 872
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(Kan. 1984); Mass. Charitable Mechanic Ass’'n v. Beede, 70 N E. 2d

825, 829 (Mass. 1947); Appeal of Two Crow Ranch, Inc., 494 P.2d

915, 919 (Mont. 1972); Golden v. Oahe Enterprises, Inc., 240 Nw2d

102, 108 (S.D. 1976). To suggest that a corporation has no | egal
duty to followits own bylaws "would be to reduce the bylaws to

meani ngl ess nout hing of words.” Lew sburg Community Hosp., Inc. v.

Al fredson, 805 S.W2d 756, 759 (Tenn. 1991) (citation omtted).

In this case, Tennessee Dressed Beef Co. had notice of
the proposed sale of stock. In order to give effect to the right
of first refusal, the bylaw provision nust be read to obligate
Tennessee Dressed Beef Co. to notify the other sharehol ders of the
proposed sale. Oherw se, the other sharehol ders woul d be unaware
of the opportunity to buy the stock, which would render the right
of first refusal neaningless, a result contrary to the clear

pur pose of the bylaw provision. See Smithart v. John Hancock Mit.

Life Ins. Co., 71 S.W2d 1059, 1063-64 (Tenn. 1934).

The defendants contend that WIlliam A Hall had no right

of first refusal to purchase the McRednonds' stock because the

byl aw provi si on was anended before the transacti on was cl osed.
Regardl ess of the validity of the action to repeal the byl aw

provi sion, as of COctober 26, 1992 when the Stock Purchase and
Redenpti on Agreenment was executed, the bylaw provision was in
effect. At that tinme, Tennessee Dressed Beef Co. had a duty to
notify WlliamA Hall of the intention of the McRednonds to sel

their stock. This Court holds that Wlliam A Hall may proceed
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with his clains agai nst Tennessee Dressed Beef Co. and Richard N.

Hal | based on the all eged breach of the byl aw provision.

The second issue is whether Wlliam A Hall has
standing to bring a derivative action on behalf of Tennessee
Dressed Beef Co. against Richard N. Hall, despite the fact that
WlliamA Hall is the only affected sharehol der and has brought an
i ndependent action agai nst Tennessee Dressed Beef Co. A
sharehol der may bring a derivative action in the name of the
corporation to enforce the rights of the corporation. Tenn. Code
Ann. 8 48-17-401(a) (1988). 1In order to bring the action, the
shar ehol der nust have been a "sharehol der of the corporation when
the transaction conpl ained of occurred." 1d. Also, the
sharehol der nust allege with particularity that the sharehol der
made a denand that was refused by the board of directors or that
such a demand was not given for sufficient reason. Tenn. Code Ann.
§ 48-17-401(b) (1988). Finally, Tenn. R Cv. P. 23.06 provides
that the sharehol der nust "fairly and adequately represent the

interests of the shareholders or nenbers simlarly situated.”

Rul e 23.06 refers to "a derivative action brought by one
or nore sharehol ders.” (Enphasis added.) Rule 23.06 does not
require a specific nunber of simlarly situated sharehol ders.

O her jurisdictions addressing this issue have held that the class

of sharehol ders represented in the derivative action may consist of
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only one person. Larson v. Dunke, 900 F.2d 1363, 1368-69 (9th

Cr.), cert. denied sub nom Round Table Pizza, Inc. v. Larson, 498

Uus 1012, 111 S. . 580, 112 L. Ed. 2d 585 (1990); Jordan v.

Bowman Apple Prods. Co., Inc., 728 F. Supp. 409, 412-13 (WD. Va.

1990); Halstead Video, Inc. v. Guttillo, 115 F.R D. 177, 179-80

(N.D. I'll. 1987); Brandon v. Brandon Constr. Co., Inc., 776 S.W2d

349, 353-54 (Ark. 1989); Eye Site, Inc. v. Blackburn, 796 S. W 2d

160, 161-63 (Tex. 1990). This Court agrees with the Court of
Appeal s that the class of sharehol ders contenplated by Tenn. R
Cv. P. 23.06 may consi st of one shareholder. Oherw se, as the
court below noted, a shareholder of a closely held corporation

m ght be deprived of the ability to bring a derivative action.
Thus, the fact that WlliamA Hall is the only affected

shar ehol der does not preclude himfrom maintaining a derivative

action in this case.

Citing an unreported decision of the Court of Appeals,
Richard N. Hall clains that Wlliam A Hall |acks standi ng because
of a conflict of interest. Maintaining a derivative action on
behal f of a corporation while at the same tine asserting an
i ndi vi dual claimagainst the corporation may constitute a conflict
of interest; and, if there is a conflict of interest, the
sharehol der is disqualified frommaintaining a derivative action
pursuant to Tenn. R Cv. P. 23.06. However, there is no conflict
of interest in this case. WIlliamA Hall is not attenpting to
represent the interests of any other shareholders. He is the only

simlarly situated sharehol der. Shareholders may bring derivative
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and individual actions sinultaneously. See In re TransQcean Tender

Ofer Securities Litig., 455 F. Supp. 999, 1014 (N.D. Il1. 1978).

Wiile there is always a theoretical conflict of interest, the great
wei ght of authority rejects a per se rule prohibiting such
representation. 1d. Because there is no evidence in the record to
support a finding that Wlliam A Hall is incapable of fairly
representing the interests of the corporation in the derivative
action while maintaining his individual suit, the existence of both

is no reason to deny hi m standing.

In the final issue, WlliamA Hall asserts several
clains that Richard N. Hall breached a fiduciary duty owed WIIiam

A Hall. Recently, in Nelson v. Martin and Gammon, S.W2ad

____(Tenn. 1997), the Court addressed the relationship between
sharehol ders in a close corporation. |In that case, a sharehol der
sued the two remai ni ng sharehol ders all egi ng the w ongf ul

term nation of his enploynment by the corporation and also his

wongful renoval as an officer and a director. The Court stated:

The sharehol ders of a close corporation
share a fiduciary relationship which inposes
upon all sharehol ders the duty to act in good
faith and fairness with regard to their
respective interests as shareholders. Oficers
and directors of a corporation owe a simlar
duty to the corporation. |In order to w thstand
a notion for sumary judgnent, allegations that
the fiduciary duty has been violated nust be
supported by material evidence that the action
was not in the best interests of the
corporation and further that it was notivated

-10-
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by malice, avarice, or self-interest.

Id. at _ [slip op., p. 20]. 1In Nelson, the Court found that the
evidence in the record did not present a disputed issue of materi al
fact. Consequently, the notions for sunmary judgment were

sustai ned, and the suit was di sm ssed.

In the present case, there is evidence that the
execution and performance of the Stock Purchase and Redenption
Agreenent was in violation of the duty owed by Richard N Hall
Richard N. Hall stresses that |egitinate business considerations
supported every act about which Wlliam A Hall has conpl ai ned and
that it is not a breach of fiduciary duty for one sharehol der of a
cl ose corporation to attenpt to acquire controlling interest in the

corporation. He relies on Johns v. Caldwell, 601 S.W2d 37, 45

(Tenn. C. App.), cert. denied, (Tenn. 1980). A transaction

whereby an officer or director uses his position with the
corporation, uses the corporation, or uses corporate funds for the
pur pose of pronoting his personal interest at the expense of

anot her sharehol der may be the basis for a cause of action against

the officer or director. Johns v. Caldwell does not support Richard

N. Hall’s position. See Nelson v. Martin and Ganmon, S.W2d at

__[slip op., pp. 12-13]. There is sufficient evidence in this

case to withstand a notion for summary judgnent on this issue.

-11-
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In summary, the Court holds that (1) Tennessee Dressed
Beef Co. was obligated by a provision of its bylaws to provide
Wlliam A Hall the opportunity to exercise a right of first
refusal to purchase the McRednonds' stock before it was sold to the
corporation; (2) WlliamA Hall has standing to bring a derivative
action on behalf of Tennessee Dressed Beef Co. against Richard N
Hal | ; and (3) the evidence in the record presents a disputed issue
of material fact with regard to Richard N. Hall's breach of
fiduciary duty. Consequently, the trial court and Court of Appeals
are reversed as to the first issue, and the Court of Appeals’
reversal of the trial court as to the second and third issues is
affirmed. The result is that summary judgnment is denied on al
I ssues, and the case is remanded to the trial court for further

pr oceedi ngs.

Costs are assessed against Richard N. Hall.

Rei d, J.
Concur:

Anderson, C. J., Drowota, Birch,
and Hol der, JJ.
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