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FOR PUBLI CATI ON

IN THE SUPREME COURT OF TENI\ESSEFI L E D

AT KNOXVI LLE

December 15, 1997

Cecil Crowson, Jr.
Appellate Court Clerk

STATE OF TENNESSEE, (
(
Appel | ee, (
( Hamlton County
(
( Hon. Stephen M Bevil
% ( Judge
(
(
(
LEROY HALL, (
(  Suprene Court No.
Appel | ant . ( 03S01-9701-CR-00010

| concur in affirmng the verdict of guilty of

premedi tated nmurder and the sentence of death.

Four issues are before the Court - jury instructions
regardi ng nonst atutory miti gating circunstances, the
adm ssibility of expert testinmony, the validity of arson as an
aggravating circumstance, and the conparative proportionality

revi ew, !

Any error with regard to mtigating circunstances was

not prej udicial .

No issue is made regarding the sufficiency of the evidence to support
the aggravating circumstances or the findi ng that the aggravating
circumstances outweigh the mtigating circunmstances. Tenn. Code Ann. 8§ 39-13-
204(g) (1) (Supp. 1996).
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As discussed in the |ead opinion, the testinony of
Dr. Roger Meyer as an expert w tness was not excluded by the
court. When the court advised counsel that any evidence “going
towards state of mnd that would create a defense or an excuse
for this killing” would be allowed, counsel, w thout explanation,
did not call Dr. Meyer as a witness. The error, if any, was not

a legal error coomtted by the court.

| also agree that arson is a valid aggravating
circunstance in this case, in which the defendant was convicted
of preneditated nurder. | would argue that the principle on

whi ch M ddl ebrooks is based would preclude the establishment of

more than one aggravating circunstance with the sanme evidence,?
but that is not the situation in this case. Here, the facts that
establ ished arson of the vehicle were rel evant and adm ssible

evi dence concer ning the off ense, not proof of another aggravating

circunstance or an el enent of prenmeditated nurder.

Al though | think t he procedure for conducting

conparative proportionality review set forth in State v. Bl and

can be further devel oped, State v. Bl and, SSW2d

(Tenn. 1997) (Reid, J., dissenting), application of that
procedure to t he circunstances of the crime and the character of
t he defendant does not show the sentence of death to be

di sproportionate. Sone of the cases in which t he sentence of

death was affirmed relied upon in the | ead opinion are simlar to

’State v. M ddl ebrooks, 840 S.W 2d 317, 352 (Tenn. 1992) (“the
constitutional deficiency is that the aggravating circumstance does not narrow
the class, not that it duplicates the elements of the offense”).
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this case. The absence of simlar cases in which the def endant
was sentenced to life inprisonnent may be expl ained by t he

egregi ous nmeans whereby the murder was acconplished in this case

Consequently, | concur.

Rei d, J.



