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This case presents for review the decision of the Court of
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Appeal s affirmng the trial court’s award of summary judgnent denying
the plaintiffs’ clains under the uninsured notorist statute. That

decision is reversed, and the case is remanded.

On Novenber 8, 1991, shortly before 6:30 p.m, the
plaintiffs, James R Fruge and Jane Fruge, husband and wi fe,
sust ai ned personal injuries in an autonobile accident which occurred
as the vehicle operated by M. Fruge entered Interstate 40 from Front
Street in Menphis. According to their deposition testinony filed by
the insurer, State Farm I nsurance Conpany, in support of its notion
for summary judgnment, their vehicle was proceeding al ong the approach
ranp to |I-40 when Ms. Fruge warned M. Fruge, who was watching the
traffic approaching on I-40 from behind his vehicle, that a parked
vehicle with no lights was obstructing their Iane of traffic.

M. Fruge swerved his vehicle in order to avoid striking the parked
vehicl e and thereby | ost control of his vehicle, which then crashed
into aretaining wall. Imrediately thereafter, other vehicles were
involved in a collision at the sane |location. The plaintiffs’
vehicle did not nmake physical contact with the parked vehicle or any
of the other vehicles. The plaintiffs do not know of any

eyew tnesses to their accident.

Menphis police officer W R Rutherford arrived on the
scene at approximately 7 p.m H s affidavit, filed by the plaintiffs

in response to the insurer’s notion for summary judgnment, contains
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the follow ng account of his investigation:

On Novenber 8, 1991 at approximtely 6:45
p.m, a call was received by the Menphis Police
Departnment regarding a traffic problemon or near
t he Hernando- DeSoto Bridge involving nultiple
vehicles. | was dispatched and arrived on the
scene at approximately 7:00 p.m Due to the
extent of vehicle involvenent and the need to
cl ear the roadway as qui ckly as possible, |
call ed for assistance to secure the scene.

VWil e conpleting ny routine investigation, |
not ed the probabl e source of the resulting
collisions to be a brown Ford Thunderbird
aut onobi |l e that had apparently ran out of gas and
was bl ocking one or nore |anes of westbound
traffic. Although vehicles either struck the
retaining wall or struck other vehicles, the
abandoned aut onobil e was not struck by any of the
i nvol ved parties. The abandoned autonobil e was
unl i censed, was wi thout a driver and had to be
towed fromthe scene by wecker so that the
roadway could be finally cleared. | was unable
to identify the driver of the abandoned vehicle
and the vehicle was not cl ai ned before being
towed to the City Lot for storage.

The plaintiffs filed suit for danages agai nst unknown
def endants and served State Farmwi th process. State Farm answered
the conpl ai nt and subsequently filed a notion for summary judgnent,
claimng there was no material issue of disputed fact. The trial

court granted the notion and the Court of Appeals affirmed.

The i ssue to be decided is whether the uninsured notori st
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I nsurance carrier is entitled to sunmary judgnent. This is a
question of law, and there is no presunption in favor of the trial
court’s decision. Rule 56.03, Tennessee Rules of Civil Procedure,

provi des, in pertinent part:

The [summary] judgnment sought shall be rendered
forthwith if the pleadings, depositions, answers
to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that
there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to a
judgnment as a matter of | aw

A notion for summary judgnment should be granted only where
t he novant has denonstrated that there is no disputed material fact
to be resolved and the noving party, therefore, is entitled to
judgnment as a matter of law. When there is a genui ne dispute
regardi ng any material fact or the conclusions or inferences to be
drawn fromthe facts, sumary judgnent does not lie. Sunmmary
judgnment is not a substitute for the trial of issues of fact.
Determ nations of credibility, the weight to be given evidence, and
the inferences to be drawn fromfacts proven are jury functions.
When ruling on a notion for sunmary judgnent, the court nust take the
strongest legitimate view of the evidence in favor of the non-noving
party, allow all reasonable inferences in favor of that party, and
di sregard all opposing evidence. The evidence of the non-novant is
taken as true and all reasonable inferences in the non-novant’s favor

wll be allowed. Byrd v. Hall, 847 S.W2d 208 (Tenn. 1993). Summary

judgnment is not a disfavored procedural device and nay be used to

conclude any civil case, including negligence cases, that can be and
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shoul d be resol ved on | egal issues alone, Mansfield v. Col onial

Frei ght Systens, 862 S.W2d 527 (Tenn. C. App. 1993); but, as a

general rule, negligence cases are not anenable to disposition on

summary judgnment. Md enahan v. Cooley, 806 S.W2d 767, 775-76

(Tenn. 1991); Keene v. Cracker Barrel Od Country Store, Inc., 853

S.W2d 501, 502-503 (Tenn. Ct. App. 1992).

This case is controlled by Tenn. Code Ann. 8§ 56-7-1201(e)
(1994).' In order to prevail on a claimfor uninsured notori st
benefits, the insured nust neet the requirenents of subsections 1(A)

or 1(B) and (2) and (3). State Farm does not deny that M. and Ms.

Fruge have conplied with subsections (2) and (3). The plaintiffs do

not claimthat their vehicle experienced actual physical contact with

1(e) If the owner or operator of any motor vehicle which causes bodily
injury or property damage to the insured is unknown, the insured shall have no
right to recover under the uninsured motorist provision unless:

(1) (A) Actual physical contact shall have occurred
bet ween the notor vehicle owned or operated by such
unknown person and the person or property of the

i nsured; or

(B) The existence of such unknown notorist is
establi shed by clear and convincing evidence, other
t han any evidence provided by occupants in the insured
vehi cl e;

(2) The insured or someone in the insured’ s behalf
shall have reported the accident to the appropriate

| aw enforcement agency within a reasonable time after
its occurrence; and

(3) The insured was not negligent in failing to
determ ne the identity of the other vehicle and the
owner or operator of the other vehicle at the time of
the accident.
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the vehicle parked on the highway. Consequently, the case turns on
the provisions of subsection (B): “The existence of such unknown
notorist is established by clear and convincing evi dence, other than
any evi dence provided by occupants in the insured vehicle.” Since,
for the purposes of subsection (B), the plaintiffs cannot rely upon
their ow testinony, the statenments contained in Oficer Rutherford' s

affidavit are determ native.

Oficer Rutherford, of course, did not witness the
accident. However, in the course of his investigation, he did
observe evidence of the collision, including the |ocation where it
occurred, the position and condition of the plaintiffs’ vehicle and
the presence of other damaged vehicles at that |ocation. Oficer
Rut herford saw, upon his arrival at the scene approximately 30
m nutes after the accident occurred, a brown Ford Thunderbird
aut onobil e parked in the plaintiffs’ proper traffic lane. He stated
that he was unable to ascertain the identity of the owner or operator

of that parked vehicle.

The Court of Appeals held that O ficer Rutherford s
testinony was not sufficient to defeat the notion for summary
judgnment. That court found that O ficer Rutherford' s testinony does
not prove by clear and convincing evidence the existence of an
abandoned autonobil e that caused the plaintiffs’ damages. According
to that court’s interpretation of the statute, the insured nust prove
by cl ear and convi nci ng evi dence, not produced by the occupants of

the vehicle, the existence of the vehicle and also that the vehicle
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caused the injuries. The court stated that under Rule 602, Tennessee
Rul es of Evidence, Oficer Rutherford s testinony was not adm ssible
on the issue of causation because he did not wi tness the accident.

The court concluded there was no proof of causation.

The decision by the Court of Appeals puts into perspective
for analysis the evidence necessary to defeat the insurer’s notion
for summary judgnment in an action for uninsured notorist benefits.
Prior to the 1989 anendnent to Tenn. Code Ann. § 56-7-1201, there
coul d be no recovery unless there was actual physical contact between

the uninsured notorist’s vehicle and the insured’ s vehicle. See

e.g., Hoyle v. Carroll, 646 S.W2d 161 (Tenn. 1983). The requirenent
of physical contact with the vehicle operated by the unknown notori st
prohi bited recovery in cases where the unknown notorist caused the
acci dent but there was no physical contact between the vehicles.
Subsection (e)(1)(B), enacted in 1989, allows recovery in cases
where, for exanple, the insured is forced off the road by an unknown
notorist wthout physically striking the insured s vehicle. The high
standard of proof required by the anmendnent, clear and convincing

evi dence produced by wi tnesses other than the occupants, obviously
was intended by the |l egislature as a safeguard agai nst bogus cl ai ns

arising fromone-vehicle accidents. Cf. id. at 162.

Even though the statute is subject to nore than one
possible interpretation, it appears that the requirenents of
subsection (B) apply only to the existence of the unknown notori st.

Prior to the anmendnent, there was no requirenent in the statute that
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the conditions essential for coverage be proved by nore than a
preponder ance of the evidence. General ly, an insurance claimcan be

proven by a preponderance of the evidence.

The burden of proof is generally upon a
plaintiff to establish a case under a policy of
i nsurance. The plaintiff nust prove all material
al l egations of the conplaint by a fair
preponderance of the evidence, and the insurer
need not offer any testinony in order to conplain
of the insufficiency of the evidence to support a
j udgnment against it.

21 John Al an Appl eman & Jean Appl eman, |nsurance Law and Practice 8§

12091 (1980). So, in the absence of a statutory provision, proof by
a preponderance of the evidence is sufficient. |In addition, analysis
of the | anguage of the statute | eads to the sanme concl usion.
Causation is not nmentioned in subsection (B). The only reference in
subsection (B) to another portion of the statute is in the phrase
“such unknown notorist,” which refers to that portion of section (e)
whi ch defines unknown notorist as “the owner or operator of any notor
vehi cl e which causes bodily injury or property damage to the
insured.” The clause “which causes bodily injury or property danage”
only identifies the owner or operator. Additional |anguage woul d be
necessary to indicate clearly that causation, as well as existence,
nmust be proven by clear and convincing evidence. Since the

requi renment of subsection (B), clear and convincing evidence ot her

t han evi dence provi ded by occupants in the insured vehicle, applies
only to the existence of the unknown notorist, the other essential

el ements of the claim including causation, may be established by the

preponderance of the evidence. Also, evidence produced by the
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occupants of the vehicle is not inadm ssible as to those el enents.

The next question is whether the evidence presents issues
of disputed fact. As stated above, sunmmary judgnment is appropriate
where there is no disputed material fact. The evidence before the
Court presents two issues of disputed material fact, the existence of
t he unknown notorist and the cause of the plaintiffs’ accident.
Oficer Rutherford' s testinony is probative of the existence of a
notor vehicle the owner and operator of which are unknown. A jury
could find that such evidence is clear and convincing.? The
testinony of Oficer Rutherford and the plaintiffs is probative of
the fact that the parked vehicle was the cause of the accident. On
summary judgnent notion, the non-noving party is not required to
present concl usive evidence of all the essential elements, only
materi al evidence on which a jury could find the facts; the weight to
be given evidence is the exclusive prerogative of the jury. A jury
could find on the evidence in the record and on the reasonabl e
i nferences that could be drawn therefromthat an unknown notori st

exi sted and al so that the unknown notori st caused the acci dent.

State Farmlikens the parked vehicle in this case to the

| adder lying on the travelled portion of an interstate highway in

The “clear and convincing” standard falls somewhere between the
“preponderance of the evidence” in civil cases and the “beyond a reasonable
doubt” standard in crim nal proceedings. To be “clear and convincing,” the
evidence must “produce in the mnd of the trier of facts a firm belief or
conviction as to the allegations sought to be established.” Hobson v. Eaton,
399 F.2d 781, 784 n. 2 (6th Cir. 1968), cert. denied, 394 U.S. 928 (1969).

“Cl ear and convincing evidence neans evidence in which there is no serious or
substantial doubt about the correctness of the conclusions drawn fromthe

evidence.” Hodges v. S.C. Toof & Co., 833 S.W2d 896, 901 n. 3 (Tenn. 1992).
See e.g. In re Estate of Arnmstrong, 859 S.W 2d 323, 328 (Tenn. Ct. App. 1993).
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Bruno v. Bl ankenship, 876 S.W2d 294 (Tenn. Ct. App. 1992). 1In that
case, the Court of Appeals sustained summary judgnent for the insurer

because it found no evidence tracing the |adder to a notorist.

The case before the Court is different because it invol ves
a notor vehicle, and the statute inposes liability on the ownership
and operation of notor vehicles. The presence of an unlighted notor
vehicle on the travelled portion of a busy highway at night is
certain evidence of negligence, even if it was dropped there by an
alien spacecraft. That vehicle was owned by sonmeone, and that
sonmeone i s an unknown notorist within the nmeaning of the statute.
Whet her that vehicle was present when M. Fruge lost control of his
vehi cl e and whether it was the cause of the plaintiffs’ accident are

fact issues for the jury.

The judgnent of the Court of Appeals and the trial court
are reversed, and the case is renanded to the trial court for further

proceedi ngs. Costs are taxed to State Farm I nsurance Conpany.

Rei d, J.
Concur:

Anderson, C. J., Drowota, Birch,
and Hol der, JJ.
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