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OPINION

JUDGMVENT OF COURT OF APPEALS

MODI FI ED AND CASE REMANDED TO

TRI AL COURT. REI D, J.
This interlocutory appeal presents for

determi nation the principles of conparative fault applicable
to the assessnment of liability anong joint tortfeasors and
the application of those principles to this transitional
case, in which the cause of action accrued prior to the

decision in Mlintyre v. Balentine, 833 S.W2d 52 (Tenn.

1992). The decision of the Court of Appeals is nodified and

the case is renanded to the trial court.

In the original conplaint, the plaintiff, Joseph
Carl Owens, sued Truckstops of Anerica, Inc. and B. P
America, Inc. ("Truckstops")® for damages for personal
injuries. The conplaint alleges that the plaintiff sustained
personal injuries on Septenber 14, 1987, when a stool
occupied by himin a restaurant owned and operated by
Truckst ops broke, causing the plaintiff to fall to the fl oor.

The conpl aint, which was filed on Septenber 14, |988, the

The plaintiff also names "Truckstops of Anerica" as a
def endant; however, the defendants deny that there is an
entity known by that nane.



| ast day permitted by the statute of limtations, charges
that Truckstops was negligent in that it failed to maintain
the stool in a safe condition and it failed to warn the

plaintiff of the danger of using the stool.

Truckstops responded to the conplaint with a
general denial of negligence and causation and the
"affirmati ve defense" that the proximate cause of any injury
sustained by the plaintiff was the acts of unidentified third

parties for which Truckstops was not |iable.

On August 2, 1989, Truckstops noved the court that
it be allowed to file a third-party conpl aint against Vitro
Products, Inc. ("Vitro"), which designed and manufactured the
stool, and B. Mchael Design, Inc. ("Mchael"), which sold
the stool to Truckstops.? Based on allegations of
negligence, strict liability in tort, and breach of inplied
warranty of merchantability, Truckstops asserts in the third-
party conplaint that it is entitled to indemity fromVitro
and M chael for any judgnment that may be rendered agai nst
Truckstops and, alternatively, it is entitled to pro rata
contribution by Vitro and M chael, pursuant to the Uniform

Contribution Anong Tort-Feasors Act.® The notion was all owed

2See Tenn. R CGv. P. 14.01.

Tenn. Code Ann. 88 29-11-101 to 29-11-106 (1980).



on August 23, 1989.

This was the status of the pleadings on May 4,
1992, the date on which the decision of this Court in

Mintyre v. Balentine, 833 S.W2d 52 (Tenn. 1992), was

r el eased.

On Decenber 23, 1992, nore than three years after
Truckstops had filed its third-party conplaint, Vitro filed a
notion to dismss the third-party conplaint on the ground
that the rights of indemity and contribution anong

tortfeasors were abolished by the decision in Mlntyre.*

On June 2, 1993, Truckstops noved that its answer
be anmended to assert that Vitro and M chael may have caused
or contributed to the plaintiff's alleged injuries and

resul ti ng danmages.

The plaintiff then, on June 4, 1993, relying upon

Tenn. Code Ann. § 20-1-119 (1994),° which was enacted by the

‘Mcintyre did not discuss rights to i ndemity.

ST T e T A O T O S R O A S A T A R
(a) I'n civil actions where conparative fault is or beconmes an
i ssue, if a defendant naned in an original conplaint
initiating a suit filed within the applicable statute of
limtations, or naned in an anended conplaint filed within
the applicable statute of limtations, alleges in an answer
or amended answer to the original or anended conplaint that a
person not a party to the suit caused or contributed to the



| egi sl ature on May 13, 1993, one year after the decision in
McIntyre, filed a notion to amend his conplaint to add Vitro

and M chael as defendants to the original suit. The anended

injury or damage for which the plaintiff seeks recovery, and
if the plaintiff's cause or causes of action against such
person woul d be barred by any applicable statute of
limtations but for the operation of this section, the
plaintiff may, within ninety (90) days of the filing of the
first answer or first anended answer alleging such person's
fault, either:

(1) Arend the conplaint to add such person as a
def endant pursuant to Rule |5 of the Tennessee Rules of Cvil
Procedure and cause process to be issued for that person; or

(2) Institute a separate action against that person by
filing a summons and conplaint. |[If the plaintiff elects to
proceed under this section by filing a separate action, the
conpl aint so filed shall not be considered an "origina
conplaint initiating the suit" or "an amended conplaint" for
pur poses of this subsection.

(b) A cause of action brought within ninety (90) days
pursuant to subsection (a) shall not be barred by any statute
of limtations. This section shall not extend any applicable
statute of repose, nor shall this section permt the
plaintiff to maintain an action against a person when such an
action is barred by an applicable statute of repose.

(c) This section shall neither shorten nor |engthen the
applicable statute of limtations for any cause of action,
ot her than as provided in subsection (a).

(d) The provisions of subsections (a) and (b) shall not
apply to any civil action comenced pursuant to 8§ 28-1-105,
except an action originally commenced in general sessions
court and subsequently reconmmenced in circuit or chancery
court.

(e) This section shall not limt the right of any
defendant to allege in an answer or anmended answer that a
person not a party to the suit caused or contributed to the
injury for which the plaintiff seeks recovery.

(f) For purposes of this section, "person" neans any
i ndi vidual or legal entity.



conplaint alleges that Vitro designed, manufactured, and sold
the stool to Mchael; that Vitro was negligent in the design
and manufacture of the stool; and that the stool was a
dangerous product. The anended conpl aint also alleges that
M chael sold the stool to Truckstops and installed the stool
in Truckstops' restaurant; that Mchael was negligent in
installing the stool and in failing to warn that the stool
was dangerous; and that M chael breached an inplied warranty
of nmerchantability. Vitro and M chael opposed the notion to
anend the conplaint on the grounds that Section 20-1-119 was
not applicable to this case, and therefore, the plaintiff's
cause of action against themwas barred by the statute of
limtations, |aches, and estoppel. The notion to anend the

conpl ai nt was grant ed.

On interlocutory appeal pursuant to Rule 9,
Tennessee Rul es of Appellate Practice, the Court of Appeals
found that the decision in Mlntyre required that Truckstops
third-party claimagainst Vitro and M chael for contribution
be di sm ssed, but the court refused to dismss the claimfor
i ndemmi ty based on breach of inplied warranty of
merchantability. The Court of Appeals also held that any
claimby the plaintiff against Vitro or Mchael was barred by
the statute of limtations and reversed the order naking them

def endants pursuant to Section 20-1-119.



The issues presented are questions of |aw raised
by the notions to dismss based on the failure to state a
claimand statutes of |[imtations. Consequently, the scope

of reviewis de novo with no presunption of correctness. See

Tenn. R App. P. 13(d); Union Carbide Corp. v. Huddl eston,

854 S.W2d 87, 91 (Tenn. 1993).

EENEE

This suit had been pending for nore than three and
one-hal f years when the decision in Mlntyre was rel eased.
Prior to the release of Mcintyre on May 4, 1992, the
essential issues raised by the pleadings were whet her
Truckstops was guilty of negligence which proxi mately caused
or contributed to the plaintiff's injuries, and whether, in
the event Truckstops was found liable to the plaintiff,
Truckstops was entitled to indemity or pro rata contribution

fromVitro and M chael

The holding in Mntyre, that the principles of
conparative fault would apply to all cases tried after the
decision in Mlintyre was rel eased, Mlntyre, 833 S.W2d at

58, requires that the case before the Court be deci ded under



a conparative fault analysis to the extent that the
principles approved in Mlntyre and subsequent deci sions can
be applied in this case w thout inposing substanti al

i njustice on any party. Concepts of fairness and efficiency
are the basis of conparative fault. See W Page Keeton et

al., Prosser and Keeton on the Law of Torts 8 67, at 468-470

(5th ed. 1984); Mlintyre, 833 S.W2d at 56, 58.

Consequently, fairness and efficiency nust be the controlling
principles in adjudicating those cases comenced prior to the
decision in Mlntyre which cannot be confornmed to all of the

procedures contenpl ated by the doctrine of conparative fault.
However, except where noted as a transitional procedure, the

rules applied here will constitute precedents for subsequent

cases.

When the all eged cause of action arose, the
plaintiff had the right to assert a claimfor damages agai nst
Truckstops, Vitro, and Mchael, or any of them and recover
100 percent of his damages from any of the parties found,
upon any applicable | egal basis, to have caused or
contributed to his injuries, provided his claimwas not

barred by his own conduct. See e.q., Velsicol Chenical Corp.

v. Rowe, 543 S.W2d 337, 342-43 (Tenn. [1976); Johnson v.

King, 221 Tenn. 292, 426 S.W2d 196, 198 (1968).

Not wi t hst andi ng these options as to parties and causes of



action, Truckstops was the only party sued, and negligence
was the only cause of action alleged in the original
conplaint, filed the last day allowed by the statute of
l[imtations. The plaintiff obviously expected no recovery
agai nst any party other than Truckstops and on no theory of
l[iability other than negligence. Nevertheless, the lawin
effect when the plaintiff filed suit against Truckstops would
have allowed himto obtain from Truckstops full recovery for
hi s damages upon proof that Truckstops' negligence

proxi mately caused or contributed to his injuries, in the

absence of a defense based on his own conduct. See id.

Even t hough, according to the | aw then applicabl e,
any claimthat the plaintiff had against Vitro and M chael
had been lost by his failure to sue themprior to the
expiration of the statute of limtations, Truckstops stil
had the right, pursuant to the Uniform Contribution Anong
Tort - Feasors Act, which right it exercised, to assert clains
against Vitro and M chael for contribution and i ndemity.

Tenn. Code Ann. § 29-11-104 (1980).

If the plaintiff's cause of action had accrued
after the decision in Mclntyre and after the effective date
of Tenn. Code Ann. 8 20-1-119, the rights and liabilities of

the parties would be significantly different. The plaintiff



woul d have a cause of action which would not be barred by his
negl i gence unl ess his negligence was not |ess than the
negl i gence of those responsible for his injuries, but his
recovery woul d be reduced in direct proportion to the extent
his negligence contributed to the injuries sustained. See
Mcintyre, 833 S.W2d at 57. Also, except as discussed
subsequent |y, ® the defendants would not be jointly liable,

but each defendant's liability would be in proportion to that
party's fault. See id. at 58. Truckstops still would have
the right to assert that Vitro and M chael caused or
contributed to the plaintiff's injury, and the plaintiff
woul d have the right, for 90 days under Section 20-1-119, to
assert a claimagainst such person or persons, by anmendnent
to the conplaint or by a separate action, even if the
applicable statute of l[imtations had run. See Rule 8.03 and

Rule 14.0l, Tenn. R Civ. P.

Di sposition of the notions presented on this
appeal requires the resolution of issues relating to
conparative negligence, statutes of |imtations, third-party
practice, joint tortfeasors, strict liability in tort,
contribution, indemity, and breach of inplied warranty of

nmerchantability.

°See di scussion of strict liability infra pp. __ [slip
op. pp. 23-26].

-10-



Lot Tl

McIntyre was a suit for danages for persona

injuries sustained by the plaintiff in a collision between
two notor vehicles. It was essentially a two-party suit, in
which the injured driver of one vehicle sued the owner,
operator of the other vehicle. The defense was contributory
negl i gence and the determ native i ssue on appeal was the
trial court's refusal to charge the doctrine of conparative
negligence. The Court adopted a nodified formof conparative

negl i gence:

[S]o long as a plaintiff's negligence
remains | ess than the defendant's
negligence the plaintiff may recover; in
such a case, the plaintiff's damages are
to be reduced in proportion to the
percentage of the total negligence
attributable to the plaintiff.

Mclntyre, 833 S.W2d at 57.°7

"Previously, the terns "conparative negligence" and
"conparative fault" have been used somewhat i nterchangeably
to include the principles governing the apportioning of
damages between a plaintiff and defendants, as well as
bet ween def endants. See Mcintyre v. Balentine, 833 S.W2d
52, 56 (Tenn. 1992) (adopts a systemof "conparative fault"”
in place of the common | aw doctrine of "contributory
negl i gence" to determ ne whether a plaintiff may recover from
a defendant); Cook v. Spinnaker's of Rivergate, 846 S. W 2d
810, 811 (Tenn. 1993) (finding that the plaintiff failed to
previously raise the issue of whether the doctrine of
"conparative negligence" applied in determ ning whether the
defendant was liable to the plaintiff); Bervoets v. Harde

-11-



Ralls Pontiac-Adds, Inc., 891 S.W2d 905, 908 (Tenn. 1994)
(actions for contribution between defendants will be tried
under the principles of "conparative fault"). However, each
of these terns may be used to express a distinct neaning.

The term "conparative negligence"” is defined as the
nmeasure of the plaintiff's negligence in percentage terns
used for the purpose of reducing the plaintiff's recovery
fromthe defendant in proportion to the percentage of
negligence attributed to the plaintiff. |t enconpasses the
system of determ ning the damages attributable to the
plaintiff as against the defendants which this Court adopted
when it abandoned the "outnbded and unjust common | aw
doctrine of contributory negligence.” Mlintyre v. Bal entine,
833 S.W2d at 56; see also John Scott Hi cknman, Note,
Efficiency, Fairness, and Commpbn Sense: The Case for One
Action as to Percentage of Fault in Conparative Negligence
Jurisdictions that have Abolished or Mdified Joint and
Several Liability, 48 Vand. L. Rev. 739, 741 n. 9 (1995)
(quoting Schneider Nat'l, Inc. v. Holland Hitch Co., 843 P.2d
561, 566 n. 4 (Wo. 1992)). The term "conparative fault" is
defined as those principles which enconpass the determ nation
of how to "apportion danage recovery anong nultiple or joint
tortfeasors according to the percentage of fault attributed
to those actors after reduction for the plaintiff's
percent age of negligence." Schneider Nat'l, Inc. v. Holland
Htch Co., 843 P.2d at 566 n. 4.

The rationale behind this distinction is that negligence
is generally the only theory by which the plaintiff's damages
can be reduced; whereas, the defendants' liability may be
based on theories of liability other than negligence.

It is recognized that there are problens with the use of
these ternms and that schol ars have suggested alternative
appr oaches:

The Court [in Mlintyre v. Balentine] uses
the term"conparative fault,” which is
adequate for negligence actions but

i nappropriate for strict liability
actions, in which the conceptually
confused term "conparative causation”
sonetinmes is substituted. The best term
for both negligence and strict liability
actions, is "conparative responsibility."

Richard W Wight, The Logic and Fairness of Joint and

-12-



In no case involving principles of conparative
fault decided by the Court since Mcintyre, even though they
all have been transitional cases, has the Court found that
substituting conparative negligence for the traditional
doctrine of contributory negligence worked an unfairness upon
any party.® Likew se, application of conparative negligence

in this case would not defeat the right alleged, the right to

Several Liability, 23 Mm St. U L. Rev. 45 n. 2 (1992);

The term "conparative fault” will be used in

i nstances because it nore appropriately reflects
what the courts are doing when they conme to address
the interface between plaintiffs' fault and so-
called strict liability.

Victor E. Schwartz, Conparative Negligence, § 11-1 (3d ed.
1994) .

Nonet hel ess, the useful ness of the terns in discussing
the issues justifies their adoption despite their
limtations. For the purposes of this opinion, the term
"conparative negligence" wll refer to the system of
apportioni ng negligence between a plaintiff and the
defendants, and the term"conparative fault” will refer not
only to the system of apportioning liability between
tortfeasors, but also to the set of principles governing the
analysis of liability in actions grounded in tort.

8See e.g., Witehead v. Toyota Mdtor Corp., 897 S.W2d
684 (Tenn. 1995) (conparative negligence principles applied
in apportioning danages between a plaintiff and defendants in
strict liability actions); Volz v. lLedes, 895 S.W2d 677, 680
(Tenn. 1995) (danmages apportioned anong defendants according
to fault even if one of the defendants is insolvent); Eaton
v. Mlain, 891 S W2d 587 (Tenn. 1994) (prior comon | aw
doctrines of renote contributory negligence, |ast clear
chance and inplied assunption of risk have becone subsunmed by
conparative negligence); Perez v. MConkey, 872 S.W2d 897
(Tenn. 1994) (inplied assunption of risk is no |onger an
absol ute bar to recovery).

-13-



recover damages from Truckstops upon proof that Truckstops
was negligent and its negligence proximately caused or

contributed to the plaintiff's injuries and danages.®

However, application of conparative fault
principles in this case would limt the plaintiff's recovery
to that portion of the damages corresponding to the fault
attributable to Truckstops without granting to the plaintiff
the benefit of other rights recognized in Mlntyre, and,
therefore, could inpose upon hima significant unfairness.
The application of Mclntyre, which allows the defendant to
show "that a non-party caused or contributed to the injury or

damage from which recovery is sought,” id. at 58, would all ow
Truckstops to show that Vitro and M chael were responsible
for sone of the plaintiff's damages thereby reducing the
extent of its liability and thus preventing the plaintiff
fromobtaining a full recovery, unless the plaintiff has the

right, pursuant to Tenn. Code Ann. § 20-1-119 or otherw se,

to assert clains against Vitro and M chael.

Consequent |y, before deciding Truckstops'
liability to the plaintiff and Truckstops' clainms under its

third-party action against Vitro and M chael, the plaintiff's

*Truckst ops did not plead contributory negligence in
t his case.

- 14-



ri ghts against those third-party defendants nust be

det er m ned.

Lot b ittt

Vitro and Mchael claimthat the plaintiff is
barred by the statutes of Iimtations fromrecovering from
them The plaintiff's causes of action for strict liability
and negligence accrued when he was injured on Septenber |4,
| 987. The record does not show clearly when his all eged
warranty claimaccrued, it certainly accrued no |ater than
the date of the injury. See Tenn. Code Ann. 8§ 47-2-725(2)
(1992). Under Tenn. Code Ann. § 28-3-104 (Supp. 1993),
actions for personal injury, including products liability
cases, must be comrenced within one year fromthe date on
whi ch the cause of action accrued. Actions for breach of the
inplied warranty of nerchantability must be conmmenced within
four years under Section 47-2-725. The plaintiff did not
seek to assert any claimagainst Vitro or Mchael until
June 4, 1993, alnost six years after the date of his injury.
Consequently, any clains the plaintiff may have had agai nst
Vitro or Mchael were barred when he noved the Court to anend

his conplaint to make t hem def endants.

The enactnent of Tenn. Code Ann. 8 20-1-119 does

-15-



not revive the plaintiff's right to assert clains agai nst
Vitro and M chael. Section 20-1-119 now allows a plaintiff a
limted time within which to anmend a conplaint to add as a
def endant any person all eged by another defendant to have
caused or contributed to the injury, even if the statute of
limtations applicable to a plaintiff's cause of action

agai nst the added defendant has expired. However, this
statute was not enacted until 1993, after the plaintiff's
clai ns had becone barred. The state constitution prohibits
the revival of these causes of action outside of the
limtation periods. The Constitution of Tennessee, Article
I, Section 20, provides "[t]hat no retrospective |law, or |aw
i mpairing the obligations of contracts, shall be made."
Retrospective laws are |laws that "take away or inpair vested
rights acquired under existing |laws or create a new
obligation, inpose a new duty, or attach a new disability in

respect of transactions or considerations already passed.”

Mrris v. Gross, 572 S.W2d 902, 907 (Tenn. 1978). This
Court has determ ned that a potential defendant acquires a
vested right not to be sued once a cause of action has
accrued and the applicable statute of Iimtations has

expired. Watts v. Putnam County, 525 S.W2d 488, 492 (Tenn.

1975). Accordingly, the plaintiff is barred from asserting
any claimfor personal injury or breach of inplied warranty

of merchantability against Vitro or M chael

-16-



Since the plaintiff cannot recover fromVitro or
M chael damages which nay be attributable to them he may be
denied a full recovery unless he is allowed to recover all of
hi s danmages from Truckstops. However, this could constitute
an injustice to Truckstops, unless Truckstops can assert
third-party clainms against Vitro and M chael. The issue then
is the effect of McIntyre and subsequent decisions on
Truckstops' right to pursue third-party actions against Vitro

and M chael for indemity and contribution.

Dl bt bt

The only cause of action asserted by the plaintiff
agai nst Truckstops was based on negligence, while Truckstops
has asserted third-party clains based on negligence, strict
l[tability in tort, and breach of inplied warranty of
merchantability. The basis on which Truckstops can assert
third-party clains against Vitro and Mchael is not Iimted
to the cause of action asserted by the plaintiff against

Truckstops. In Turner v. Aldor Co. of Nashville, Inc., 827

S.W2d 318 (Tenn. App. 1991), decided before Mntyre, the
Court of Appeals examned third-party practice in Tennessee

under Rule 14 of the Tennessee Rules of Civil Procedure,

10 At any tinme after comrencenent of the
action a defending party, as a third-
party plaintiff, may cause a summons and

-17-



and found that its purpose "is to enable the defendant to
i npl ead anot her person "who is or may be liable to himfor
all or part of the plaintiff's claimagainst him'" |d. at

320 (quoting Tenn. R Cv. P. 14.0l). The court held:

The third-party defendant's liability to
t he def endant may be based on an
entirely different theory than the
defendant's liability to the plaintiff.
Since a plaintiff may choose to sue one
or nore defendants w thout joining
others, it is irrelevant that the
plaintiff has no claimagainst the
third-party defendant or has chosen not
to assert one.

ld. (citations omtted). See also 4 Anerican Law of Products

Liability 3d, 8 52:17 (Timothy E. Travers et al. eds., 3d ed.

1987). Notwi thstanding the above-stated rule applicable to
third party practice generally, the doctrine of conparative
fault contenplates that the apportionnent of fault is limted
to those against which the plaintiff has a cause of action.
Since the clains that Truckstops, in the posture of a third-
party plaintiff, has against Vitro and Mchael, in the
posture of third-party defendants, are clains which the

plaintiff Owens could have asserted against Vitro and

conplaint to be served upon a person not
a party to the action who is or may be
liable to himfor all or part of the
plaintiff's claimagainst him

Tenn. R Cv. P. 14.0l.

-18-



M chael , an apportionnent of liability anong the first-party
def endant and the third-party defendants that is consistent
with principles of conparative fault can be acconpli shed

according to third-party proceedings in this case.

Pl bty Dot Toodteranny

P

Truckstops insists that Mlntyre "abolished" joint
and several liability in all cases "tried or retried, after
the McIntyre decision,” and that, consequently, its liability
islimted to that portion of the fault attributable to it.
Truckstops also clains that it has the right, under Mlntyre,
to show, pursuant to its anended answer, that Vitro and
M chael caused or contributed to the plaintiff's injuries and
resul ti ng damages, thereby reducing or elimnating liability
onits part. Vitro and M chael also contend that Mlintyre
abol i shed joint and several liability and the incidental

rights of contribution and i ndemity.

McIntyre was an action in negligence against a
sol e defendant; consequently, the only allocation of fault in
that case was between the plaintiff and the defendant. After

remandi ng the case for a newtrial, the Court in Mlntyre

-19-



st at ed:

W recogni ze that today's decision
af fects nunerous |egal principles
surrounding tort litigation. For the
nost part, harnoni zi ng these principles
with conparative fault nust await
anot her day. However, we feel conpelled
to provide sone guidance to the trial
courts charged with inplenenting this
new system

MIntyre, 833 S.W2d at 57. As part of its guidance for the

bench and bar, the Court described that decision's effect as

rendering the doctrine of joint and several liability

"obsol ete,’

Id. at 58.

' ostating,

[ h]aving thus adopted a rule nore
closely linking liability and fault, it
woul d be inconsistent to simultaneously
retain a rule, joint and severa
liability, which may fortuitously inpose
a degree of liability that is out of al
proportion to fault.

The Court further stated:

[ T he Uniform Contribution Anong Tort-
Feasors Act, T.C. A 88 29-11-101 to 106
(1980)), wll no I onger determ ne the
apportionment of liability between

“The Court al so used the term "obsolete" to indicate
that the doctrines of renote contributory negligence and | ast
cl ear chance were subsuned into the doctrine of conparative
negligence. Mlintyre, 833 S.W2d at 57.

-20-



codef endant s.

Id. However, in response to a petition for a rehearing, the

Court stated that further guidance regarding "the

advisability of retaining joint and several liability in
certain limted circunstances . . . should await an
appropriate controversy." [Id. at 60. That issue is

presented in the case before the Court.

The conparative fault decisions rendered to date
by this Court have dealt primarily with the allocation of
fault between the plaintiff and the defendant or defendants.

In Perez v. McConkey, 872 S.W2d 897 (Tenn. 1994), there was

only one defendant. The cause of action was comon | aw
negl i gence. The issue was whether assunption of risk was an
absolute bar to the plaintiff's charge of negligence. The

defendants in Eaton v. MlLlain, 891 S.W2d 587 (Tenn. 1994),

wer e husband and wife. The conplaint charged common | aw
negl i gence, the issue was the factors to be considered in
assigning fault to the plaintiff and the defendants. There
was no determ nation of conpeting rights and liabilities

bet ween t he def endants.

The first opportunity to consider the conpeting

interests between tortfeasors was presented in Bervoets v.

-21-



Harde Rolls Pontiac-Ads, Inc., 891 S.W2d 905 (Tenn. 1994).

In that case the tortfeasors were charged with separate,

i ndependent acts of negligence. Like the case before the
Court, that case was pendi ng when the decision in Mlntyre
was rendered. Bervoets, who was a passenger in an autonobile
operated by Jackson, was injured when the vehicle was

w ecked. Bervoets sued Jackson and the owners of the
vehicle, who, in turn, filed a third-party claimfor
contribution against Adanac, Inc., alleging that the third-
party defendant caused the accident by unlawfully serving

al coholic drinks to Jackson, who was a m nor. Jackson and
his liability insurance carrier entered into a settlenent
agreement with Bervoets, in which Bervoets rel eased his
clainms against all parties. Jackson's insurer then pursued a

cl ai m agai nst Adanac for contribution.

Fol Il owi ng the rel ease of the decision in Mlntyre,
Adanac noved to dism ss Jackson's claimfor contribution on
t he ground that Mlntyre abolished joint and several
[iability and the incidental right to contribution. The

Court rejected Adanac's interpretation of the opinion in

Mclntyre, stating:

[Qur statenents in Mcintyre with regard
to the effect of our adoption of a
schene of conparative fault on the
remedy of contribution make it clear
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that we did not intend to deprive
litigants of the right to pursue a claim
for contribution in an appropriate case:

Id. at 907.

tortfeasors who are not jointly liable, the Court recognized

Since there is no right of contribution anong

that the right to contribution would be utilized in sonme

situations to resolve the rights and liabilities of

tortfeasors jointly and severally liable to others. In

expl anation of why there was no right to contribution in

Bervoets, the Court quoted fromMlntyre:

Id. (enphasis in original) (quoting Mlntyre,

58). The Court in Bervoets made clear that Tenn. Code Ann.

29-11-103(1),

degrees of fault shal

[ Bl ecause a particul ar defendant wil|
henceforth be liable only for the
percentage of a plaintiff's damages

occasi oned by that defendant's negligence,
situations where a defendant has paid nore
than his "share" of a judgnment will no

| onger arise, and therefore the Uniform
Contri bution Anong Tortfeasors Act, T.C A
88 29-11-101--106 (1980) will no |onger
determ ne the apportionnment of liability
bet ween codef endants.

whi ch provides that tortfeasors' "relative

pro rata shares of liability, is not consistent with the

doctrine of conparative fault,

direct relation to fault.

-23-
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whi ch inposes liability in

The hol ding in Bervoets was that
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under conparative fault, Jackson and Adanac, Inc. were not
jointly and severally liable to the plaintiff, but, Jackson,
who had paid the plaintiffs' damages in full, would be
allowed, in that transitional case, to assert a claimfor
contribution against Adanac, Inc. so that liability would be
assessed, as explained on petition to rehear, according to
"the percentage of fault attributable to each of the

def endants. "

Had the plaintiff's cause of action in Bervoets
ari sen subsequent to the adoption of conparative fault,
Jackson, in an effort to reduce the extent of his liability,
woul d have alleged in his answer that Adanac, |Inc. caused or
contributed to the damages, and the plaintiff, on pain of
recovering less than full danmages, woul d have anended his
conpl aint pursuant to Section 20-1-119 to assert a claim
agai nst Adanac, Inc. Thus, the purpose of conparative fault,
the assessnent of liability in proportion to fault, would
have been acconplished wi thout the proceeding to enforce
contribution, which was made necessary in Bervoets because
the time wwthin which the plaintiff could assert a claim
agai nst Adanac, Inc. directly had expired when Mclntyre was

deci ded.

Procedural |y, Bervoets and the case before the
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Court are simlar. 1In both cases, the plaintiff sued a

def endant on a charge of negligence, and the defendant filed
a third-party action against others asserting a separate,

i ndependent act of negligence. |In neither case had the
plaintiff asserted a claimdirectly against the third-party
defendant. The main difference in the two cases is that in
Bervoets, the plaintiff had, by settlement with the

def endants, recovered his damages in full, while, in the
present case, the issue of the defendant's liability to the
plaintiff had not been resol ved when Mclntyre was deci ded.
The defendants in Bervoets were charged with separate,

I ndependent acts of negligence, and under conparative fault
woul d not be jointly liable. Contribution was utilized so
that liability for damages coul d be apportioned between the

def endants on the basis of their relative fault.

Volz v. Ledes, 895 S.W2d 677 (Tenn. 1995), was a

medi cal mal practice case in which the jury attributed 10
percent of the fault to the plaintiff, 45 percent to the
physi ci an-def endant, and 45 percent to a non-party physician.
As in Bervoets, each tortfeasor was charged with separate,

i ndependent acts of negligence. The decision was that fault
be attributed agai nst each tortfeasor separately, even though

one tortfeasor was not a party to the suit.
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These conparative fault cases decided by the Court
establish that, in all cases of negligence in which the
plaintiff is entitled to recover danages, liability for
damages will be reduced in proportion to the danages
attributable to the plaintiff's fault. The decisions al so
establish that where the separate, independent negligent acts
of nore than one tortfeasor conbine to cause a single,
indivisible injury, each tortfeasor will be liable only for
that proportion of the damages attributable to its fault. As
to those tortfeasors, liability is not joint and several but
several only, even though two or nore tortfeasors are joined

in the sane acti on.

However, as in Bervoets, fairness demands that
contribution be allowed in this case. Truckstops' third-
party claimagainst Vitro and M chael for contribution based
on allegations of negligence will be apportioned according to
the percentage of fault attributable to each of the
tortfeasors. The policy consideration that Tennessee not
"abandon totally our fault-based tort systent which was the
basis for rejecting pure conparative fault in favor of the
"49 percent" rule, Mlntyre, 833 S.W2d at 57, i s not

applicable to the apportionnent of liability anong
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tortfeasors.' This is consistent with the decision in
Bervoets that "[the jury] shall proceed to determ ne the
percentage of fault attributable to each of the defendants,
and contribution will be ordered accordingly."” Bervoets, 891
S.W2d at 908. Allowing the claimfor contribution wll
acconplish the sane equitable results in this case that woul d
be acconplished if the rights and liabilities of all of the
parties could be determ ned according to the principles

announced in Mlintyre and provided in Section 20-1-119.

Pl bt bbbty i Tt

VWi t ehead v. Toyota Mbdtor Corp., 897 S.W2d 684

(Tenn. 1995), was the Court's first conparative fault case
involving a products liability action based on strict
l[tability in tort. The Court held that in Tennessee, as in
the majority of other jurisdictions, conparative negligence
applies to products liability actions based on strict
l[tability intort. [|d. at 691. Whitehead was a federal case

in which the United States District Court, pursuant to Rule

2Under a "pure conparative fault" analysis, the co-
def endant may recover even if his negligence is greater than
t he negligence of the other tortfeasors. Liability is
apportioned solely based on the percentage of causal
negl i gence, or fault, &f. Mlntyre, 833 SSW2d at 57; 1 J. D
Lee & Barry A. Lindahl, Mdern Tort Law, 8§ 12.06 (rev'd ed.
1994); Conparative Negligence/Fault, 1 Prod. Liab. Rep. (CCH)
1 3030 (Apr. 1994).
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23, Rules of the Suprenme Court, certified to this Court the
question of whether the affirmative defense of conparative
negl i gence can be raised in a products liability action based
on strict liability intort. The Court recognized that prior
to the adoption of conparative fault in Tennessee
contributory negligence was not a defense to an action based

on strict liability in tort, Witehead v. Toyota Mtor Corp.

897 S.W2d at 688, see Ellithorpe v. Ford Mtor Co., 503

S.W2d 516 (Tenn. 1973). However, answering the certified

question in the affirmative, the Court stated:

The conduct that |leads to strict
products liability involves fault, as
the word "fault"” is commonly understood.
See generally WIlliam C. Powers, The
Persistence of Fault in Products
Liability, 6l Tex. L. Rev. 777 (1983).
In keeping with the principle of |inking
liability with fault, a plaintiff's
ability to recover in a strict products
liability case should not be unaffected
by the extent to which his injuries
result fromhis own fault.

Whi tehead v. Toyota Mbtor Corp., 897 S.W2d at 693.

After reviewing the history of strict liability in Tennessee,
the Court found that reducing the plaintiff's recovery by the
proportion of danages attributable to the plaintiff's fault
woul d not defeat the principal reasons for the adoption of

strict liability:
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(1) to encourage greater care in the
manuf acture of products that are

di stributed to the public, and (2) to
relieve injured consurmers fromthe
burden of proving negligence on a
manuf acturer's part.

ld. at 693.

Al t hough there were two defendants in Witehead,
t he manufacturer and the seller of the product alleged to be
defective and unreasonably dangerous, the issue presented to
the Court related only to the apportionnent of danmages
between the plaintiff and the defendants. Whitehead did not
address the issue presently before the Court, the rights and
l[iabilities between nultiple defendants in a strict liability
action. This case is the "appropriate controversy,"
Mclntyre, 833 S.W2d at 60, for the Court to address "the
advisability of retaining joint and several liability," id.,
for defendants in the chain of distribution of a product who

are liable upon a theory of strict liability in tort.?*

BThe Court has not, as stated in the dissent,

di sapproved of the doctrine of joint and several liability in
a general sense; see infra p. [slip op. dissent at p.
2]; it has disapproved joint and several liability in a

particular sense, that is, where the defendants were charged
wi th separate, independent acts of negligence. This
particular limtation on joint and several liability was the
basis for the Court's decisions in Bervoets v. Harde Ralls
Pontiac-Ads, Inc. 891 S.W2d at 905; Witehead v. Toyota

Mot or Corp., 897 S.W2d at 684; and Volz v. Ledes, 895 S.W2d
at 677. Joint and several liability need not be
"resurrected,” see infra p. (dissent), [slip op.
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Strict liability in tort is recognized as a cause
of action in the Tennessee Products Liability Act of 1978.
Tenn. Code Ann. 88 29-28-10l to 29-29-108 (1980 and Supp.
1994). Under Tenn. Code Ann. § 29-28-105(a) (1980), a
manuf acturer or seller of a product may be liable for "injury
to person or property caused by the product [if] the product
Is determned to be in a defective condition or unreasonably
dangerous at the tinme it left the control of the manufacturer
or seller.” Proof of negligence on the part of the

manuf acturer or seller is not required. Ford Mdtor Co. V.

Eads, 224 Tenn. 473, 457 S.W2d 28, 30 (1970); Restatenent
(Second) of Torts, 8 402A, cm. m (1965). The policy reasons
for inposing strict liability were reviewed by the Court in

VWi t ehead:

"We inposed strict liability against the
manuf acturer and in favor of the user or
consuner in order to relieve injured
consuners "fromyprobtlery 0t g1

i nherent in pursuing negligence .

and warranty . . . renedies . . .' As
we have noted, we sought to place the
burden of | oss on manufacturers rather
than "injured persons 111 &1t porerliss
ooproteet therselrey, !

Wi tehead v. Toyota Mtor Corp., 897 S.W2d at 691 (quoting

fromDaly v. General Mtors Corp., 575 P.2d 1162, 1167-69

di ssent at p. 5], because it has continued to be an integral
part of the |law, except where specifically abrogated.
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(1978)) (enphasis in original). The Court recognized that in
appl yi ng conparative negligence principles to actions based

on strict liability,

[t]here is still no requirenent that
negl i gence on the part of a manufacturer
be proved, only that the manufacturer

di stributed a defective or unreasonably
danger ous product.

ld. at 693.

Procedurally, a plaintiff in a strict liability
action nmust satisfy one of the conditions set forth in § 29-

28-106(b) (Supp. 1994), which provides:

No product liability action as defined
in 8§ 29-28-102(6), when based on the
doctrine of strict liability in tort
shall be commenced or nmaintai ned agai nst
any seller of a product which is alleged
to contain or possess a defective
condi ti on unreasonably dangerous to the
buyer, user or consumer unless the
seller is also the manufacturer of the
product or the manufacturer of the part
t hereof clained to be defective, or

unl ess the manufacturer of the product
or part in question shall not be subject
to service of process in the state of
Tennessee or service cannot be secured
by the | ong-arm statutes of Tennessee or
unl ess such manufacturer has been
judicially declared insolvent.

A primary purpose of this section is "to ensure that an
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i njured consuner nmay maintain a strict liability action
agai nst whonever is nost likely to conpensate himfor his

injuries.” Seal v. Sears, Roebuck and Co., Inc., 688 F

Supp. 1252, 1253 (E.D. Tenn. 1988). Wen the nmanufacturer is
not amenable to service of process or is insolvent, an

i njured consuner can assert liability against the "faultless"
seller. If, under these circunstances, the seller were not
held to be jointly liable for the plaintiff's damages, then,
contrary to the products liability statute, the injured
consuner would be left with no remedy. Wen the |egislature
grants a renedy, it cannot be abolished by judicial decision.

Bervoets, 891 S.W2d at 907.

Consequently, joint and several liability against
parties in the chain of distribution of a product is
essential to the theory of strict products liability. Since
strict liability does not require proof of negligence, but
only that the product was defective or unreasonably
dangerous, parties in the chain of distribution nust be
treated as a single unit for the purpose of determ ning and

allocating fault.™

“The dissent's insistence that each defendant in an
action for strict liability be |iable to the plaintiff
according to its separate "fault" would i nmpose upon the
plaintiff the burden of proving each defendant was negligent,
t hus abolishing strict liability.
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This conclusion is supported by portions of the
Uni form Contributi on Anong Tort-Feasors Act not addressed in
Melntyre, which provide, "[i]f equity requires, the
collective liability of sone as a group shall constitute a
single share" and "[p]rinciples of equity applicable to
contribution generally shall apply.” Tenn. Code Ann. 8§ 29-
11-103(2) and (3). Consequently, in the case before the
Court, on the charge of strict liability in tort, the
l[iability of Vitro, as the manufacturer, and M chael, as the
seller® of a product alleged to be defective and dangerous,
"shall constitute a single share.” The third-party
defendants will be held jointly and severally liable as to
the third-party plaintiff, with principles of contribution
and indemity applying to determne the ultimte division of

l[iability anong the strictly |iable defendants.

This holding is consistent wwth Witehead. In
that case, as in alnost all of the cases cited therein where
conparative fault was applied to strict products liability

actions, Wiitehead, 897 S.W2d at 691-92, the allocation of

“The strict liability action against Mchael cannot be
mai nt ai ned unl ess one of the conditions of Tenn. Code Ann. 8§
29-28-106(b) (Supp. 1994) is satisfied.

“\Wher eas contribution has been utilized in transitional
cases as a neans of attributing liability according to fault,
contribution and indemmity will continue to be the effective
means of apportioning liability anong tortfeasors jointly and
severally liable in cases arising under conparative fault.
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fault anong the defendants in the chain of distribution of
the product was not an issue. It was not an issue because in
t hose conparative fault jurisdictions, joint and several
liability of tortfeasors had been retained after the adoption
of conparative fault or the strict products liability action

was brought against only one defendant. See Elliot v. Sears,

Roebuck and Co., 642 A .2d 709 (Conn. 1974); West v.

Caterpillar Tractor Co., 336 So. 2d 80 (Fla. 1976); Kaneko v.

Hi | o Coast Processing, 654 P.2d 343 (Haw. 1982); Coney V.

J.L.G Indus., Inc., 454 NE 2d 197 (Ill. 1983); Bell v. Jet

Wheel Blast, 462 So. 2d 166 (La. 1985); Austin v. Raybestos-

Manhattan, Inc., 471 A 2d 280 (Me. 1984); Brisboy v.

Fi breboard Corp., 418 N.W2d 650 (Mch. 1988); Jack Frost,

Inc. v. Engi neered Bldg. Components Co., 304 N W2d 346

(Mnn. 1981); Day v. General Mtors Corp., 345 N. W2d 349

(N.D. 1984); Sandford v. Chevrolet Div. of General Mtors,

642 P.2d 624 (O. 1982); Fiske v. MacGregor, 464 A .2d 719

(R 1. 1983); Duncan v. Cessna Aircraft Co., 665 S.W2d 414

(Tex. 1984); Milherin v. Ingersoll-Rand Co., 628 P.2d | 30l

(Utah 198l); Lundberg v. All-Pure Chemcal Co., 777 P.2d I5

(Wash. App. 1989); Star Furniture Co. v. Pulaski Furniture

Co., 297 S.E.2d 854 (W Va. 1982); Dippel v. Sciano, |55

N.W2d 55 (Ws. 1967); Keltner v. Ford Mdtor Co., 748 F.2d

| 265 (8th Cr. 1984) (based on Arkansas |law); Trust Corp. of

Montana v. Piper Aircraft Corp., 506 F. Supp. 1093 (D. Mont.
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1981) (based on Montana | aw).

When conparative fault principles are applied in a
strict liability action, the plaintiff's fault is conpared
with the fault of the strictly liable defendants as a single
unit. The fault of these defendants is neasured by the
i njury caused by the defective or unreasonably dangerous
product. When liability is found on strict liability and
al so negligence or other theories, the trier of fact nust
apportion the fault for the plaintiff's injuries or danages
according to the percentage of damages caused by the
plaintiff, that caused by the product, and that caused by
each tortfeasor acting separately and independently. This

procedure was adopted by the Court in Witehead, where the

"The foll owi ng special verdict form as adopted to the
specific allegations of the case, nay be used in cases where
l[iability is predicated upon strict products liability and
ot her theories such as negligence:

Usi ng 100 percent as the total conbined harm
find froma preponderance of the evidence the
percentage of the plaintiff's injuries or damages
proxi mately caused by:

The defective or unreasonably
danger ous product (Defendants

Aand B) %

Def endant X %
Defendant Y %
Plaintiff %

(Total nust equal 100%

Si gnature of Foreman
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Court stated:

The triers of fact will determ ne the
percentage of a plaintiff's damages that
is attributable to the defective or

unr easonably dangerous product as well
as the percentage that is attributable
to the plaintiff's own fault.

Whi tehead v. Toyota Motor Corp., 897 S.W2d at 693 (enphasis

added). See also Duncan, 665 S.W2d at 427 (Tex. 1984).

Thus, the adoption of conparative fault did not
alter that products liability |aw under which the liability
of defendants in the chain of distribution of a product, who
are liable under a theory of strict liability, is joint and
several. Under conparative fault principles, however, these
defendants are jointly and severally liable only for that
percentage of the plaintiff's damges caused by the product.
For the percentage of damages caused by the product, the
strictly liable defendants are treated as a single unit or
share. On the other hand, when liability is based on
negl i gence, each of the defendants is severally liable only
for the percentage of damages caused by its negligence. |If
t hose defendants who can be held jointly and severally liable
on a claimof strict liability are also charged with
negligence, as in this case, their liability on the

negl i gence charge will be as separate, independent
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tortfeasors, and their liability on the negligence charge

w Il be several only.

The result of applying these principles to this
case is that on the charge of strict liability in tort, the
liability of Vitro and M chael to Truckstops is joint and
several, but only to that portion of the total liability that
is attributable to themas a single unit or share, under
conparative fault principles. On the charge of negligence,
the liability of each is several and in proportion to the

damage attributable to its negligence.

FEL. Lty

Truckstops clains that it is entitled to indemity
fromeither Vitro or Mchael because its negligence should be
considered passive. It relies upon the rule in Tennessee
that one guilty of only "passive" negligence rather than
"active" negligence can recover indemification. WlIlIff &

Minier, Inc. v. Price-Wterhouse, 811 S . W2d 532, 536 (Tenn.

App. 1991). Wiereas contribution shifts only part of the
| oss fromone party to another, traditional inplied indemity
shifts the entire loss fromthe party found liable to a party

who should bear the entire loss. 4 Anerican Law of Products

Liability at § 52.1. The law of indemity may be applied
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where one party is held liable solely by inputation of |aw
because of a relation to a wongdoer. W Page Keeton et al.

Prosser and Keeton on the Law of Torts, § 51, at 341-42 (5th

ed. 1984). "Contracts of indemification may be expressed,
or an obligation to indemify may arise by inplication from

the relationship of the parties . . . ." Houseboating Corp.

of Am v. Marshall, 553 S.W2d 588, 589 (Tenn. 1977).

The right of indemity is not inpaired by the
Uni form Contri buti on Anong Tort-Feasors Act. Section 29-11-

102(f) provides:

Thi s chapter does not inpair any
right of indemity under existing |aw.
Where one tort-feasor is entitled to
indermity from another, the right of the
i ndemnity obligee is for indemity and
not contribution, and the indemity
obligor is not entitled to contribution
fromthe obligee for any portion of his
i ndemrmi ty obligation.

See al so Continental Ins. Co. v. City of Knoxville, 488

S.W2d 50, 52 (Tenn. 1972). However, indemnification which

i nposes the entire | oss on one tortfeasor based on the

i npreci se distinction between active and passive negligence
is inconsistent with the conparative fault principles adopted
in Mcintyre and subsequent decisions. Consequently, there

can be no claimfor indemification based on active-passive
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negl i gence because that distinction is subsuned into the

doctrine of conparative fault. Wile no |onger determ native
of the right to seek indemity, the distinctions between the
active and passive negligence may be factors to be wei ghed by
the jury in assessing the percentage of fault of the parties.

Schneider Nat'l Inc. v. Holland, 843 P.2d 561, 578-79 (Wo.

1992). However, where inplied indemity is based on the
| egal relationship between the parties, the traditional

principles of indemity continue to apply.

Consequently, Truckstops is not entitled to
i ndemmity on the third-party plaintiff's charge of
negl i gence, and the liabilities of Truckstops, Vitro and
M chael on the charge of negligence will be based on their
respective percentages of fault. Neither Vitro nor M chael
has rai sed the issue of indemity on the charge of strict

liability.

PV Lo o it et

As noted by the Court of Appeals, the third-party
conplaint alleges no facts in support of the charge of breach
of inplied warranty of nerchantability. Consequently, the
di scussion of that issue is limted to the determ nation that

in an action for damages for personal injuries based on
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breach of inplied warranty of nerchant abi

lity of a product,

conparative negligence may be pled as a defense. The

rationale is the same as that supporting conparative

negl i gence as a defense in actions based on negligence and

strict liability intort. The principle

the Court in Fiske v. MacGreqor, Div. of

is well-stated by

Brunswi ck, 464 A.2d

719, 728 (R 1. 1983):

If the conparative-negligence statute

only applied to negligence acti
def endant manufacturer found |

ons, a
able in

strict liability or inplied warranty
coul d not have the damages apporti oned
because of plaintiff's cul pabl e conduct.
Ironically, defendant manufacturers

found liable in negligence wou

d have

t he danages apportioned, despite the
fact that their conduct was clearly nore
cul pabl e than the conduct of those

defendants found liable in stri
liability or inplied warranty.

ct
Ve

believe that the just outcone of a case
shoul d not be determ ned by adroit
pl eadi ng or semantical distinctions. A

defendant's cul pability is the

basis for

an award of danages, whether that

culpability is denom nated neg
strict liability, or breach of

i gence,
warranty.

Smlarly, a plaintiff's cul pable

conduct is the basis for an
apportionnment of those danages.

The conclusion is that, on the

inplied warranty of nmerchantability, a pl

charge of breach of

aintiff's claimfor

damages and the apportionnent of those danages anong

tortfeasors in a conparative fault case,
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party and third-party defendants in this case, will be
determ ned according to the principles of conparative fault

her ei nabove di scussed.

Ll

Based on these considerations, the equitable
results contenpl ated by the doctrine of conparative fault can
be best acconplished in this case by not relieving Truckstops
of the joint and several |iability which existed when the
plaintiff's cause of action agai nst Truckstops accrued, and
by allowi ng Truckstops to pursue its third-party clains
against Vitro and Mchael. The plaintiff will have the sane
expectation of recovery as when he filed his action for
negl i gence agai nst Truckstops, and Truckstops will have the
same right to pursue its third-party clainms against Vitro and
M chael as when it nade themthird-party defendants. 1In the
event that Truckstops is found to have caused or contri buted
by its negligence to the plaintiff's injuries and damages,
the plaintiff shall be allowed to recover from Truckstops the
full anmount of his danages. And Truckstops shall be all owed
to pursue its third-party actions according to the principles
set forth in this decision. Thus, liability for the damages
to which the plaintiff may be entitled will be allocated

among all of the defendants in a manner consistent with the
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doctrine of conparative fault.?'®

The judgnent of the Court of Appeals remanding the
case to the trial court is affirned as nodified by this

deci si on.

Costs will be taxed against the parties equally.

REI D, J.
Concur:
Anderson, C. J., Birch, and

Wiite, JJ.

Drowota, J. - Dissenting.

Al t hough the allocation of liability in this case will
be consistent with the doctrine of conparative fault, the
di scharge of the separate liabilities and the attending
consequences may depend upon the collectibility of the awards
made.
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