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OPINION

Ted F. Walker (Walker), the plaintiff/appellant, is an attorney who maintains adivorce law
practicein Nashville, Memphis, and Chattanooga. His practice focuses on uncontested divorcesin
which both parties agree to a settlement. Walker isnot certified asaspecialistin civil tria practice
(which included divorce law)! by the Tennessee Commission on Continuing Legal Educationand
Specialization. Certification, while not required to practice a particular area of law, isintended to
enhance both the skills of attorneys licensed in Tennessee and “the ability of the citizens . . . to
identify attorneys with special competencein particular areas of practice.” S. Ct. R. 21 8 10.02(a);
see generally S. Ct. R. 21 § 10 (describing the certification process).

Over the years Wdker has advertised his services by placing short adsin local newspapers.
The Board of Professional Responsibility of the Supreme Court of Tennessee (Board), the
defendant/appellee, became aware of these ads, believed they violated provisions of the Code of
Professional Responsibility, and filed two petitions for discipline against Walker. Walker claims
that the Board’s disciplinary action cannot be maintained because the provisions of the Code on
which it is based violatethe First Amendment to the United States Constitution. Before analyzing
this claim we describe the factud and procedurd history leading up to this appeal.

PROCEDURAL HISTORY
First Petition

In February 1995, Walker placed an advertisement for divorce services in the Chattanooga
News Free Press TV Magazine. The ad was published over the week of February 12 through 18,
1995 and statesin itsentirety: “DIVORCE, BOTH PARTIES SIGN, $125 + COST, NO EXTRA
CHARGES, Ted Walker, [address & telephone number].” On March 29, 1995, the Board's
Disciplinary Counsel filed acomplaint against Walker alleging that thisadvertisement listed divorce
asaspecific areaof practice but did not include the disclaimer required by DR 2-101(C) of the Code
of Professional Responsibility. Thisrule provides:

A lawyer who publishes or broadcasts a communication with regard to any area of

law in which the lawyer practicesshall: . . . (3) [i]f the lawyer has not been certified

as a specialist by the Tennessee Commission on Continuing Legal Education and

Specialization in an advertised area in which certification is available, state with

respect to each such area, “Not certified as a (area of practice) specialist by the

Tennessee Commission on Continuing Legal Education and Specialization.”

DR 2-101(C)(3) (emphasis added). In his response to the complaint, Walker argued that his
advertisement fully complied with the United States Supreme Court’ sdecisioninBatesv. State Bar
of Arizona, 433 U.S. 350, 97 S. Ct. 2691, 53 L. Ed. 2d 810 (1977) and that “the law, as set out by
the United States Supreme Court, is governing over a conflicting law by the Tennessee Supreme

1 At the time thiscase arose the civil trial practice designation covered the area of divorcelaw. As
of December 20, 1999, however, thereis aseparate family law designation which includes the specialty of
divorce law.
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Court.” After an exchange of correspondence with the Disciplinary Counsel, Walker apparently
agreed to change his advertisement to add the required disclaimer.

OnMarch 29, 1996, the Board issued an Informal Admonition and stated that thefilewould
be closed; however, the Board's letter stated that Walker could request a formal hearing on the
matter within twenty days after receipt of the admonition. On April 3, 1996, Walker sent aletter to
the Chief Disciplinary Counsel asking that the proposed discipline be vacated and that a formal
proceeding beinitiated pursuant to Rule9 (“ Disciplinary Enforcement”) of the Supreme Court Rules.
Asaresult, the Disciplinary Counsel filed apetition for discipline on October 31, 1996 aleging that
Walker had violated DR 1-102, which prohibitstheviolation of any of the disciplinary rules, inthis
case DR 2-101(C).

Second Petition

The Board filed a “Supplemental Petition for Discipline” on July 21, 1997. The
supplemental petition aleged that acomplaint file had been opened pertai ning to two advertisements
placed in The Chattanooga Timeson February 9, 1997: onein the Chattanooga TV Guide and one
inthe Business Directory Section of theclassified ads. TheTV guidead stated: “DIVORCE, BOTH
PARTIES SIGN, $90.00 + COURT COSTS $89.50, No'‘ Extra’ Charges, TED WALKER, [phone
number], Not certified as a specialist by the TN Commission on Certification and Specialization.”
The ad in the Business Directory Section was similar but did not contain the “not certified”
statement. The Board' s supplemental petition alleged that the ad in the Chattanooga TV Guidedid
not use “the precise language required by the Tennessee Supreme Court in quotaion marks within
Tenn.R. S. Ct. 8, DR 2-101(C) (2) (3), with no variations or abbreviations, an interpretation adopted
by the Board in Tennessee Formal Ethics Opinion 95-F-137.” The supplemental petition dso
allegedthat theadvertisament inthe BusinessDirectory Section “include][d] no mandatory disclosure
of specialty certification whatsoever, asis required under DR 2-101(C)(3).” The petition further
alleged that Walker did not comply with DR 2-101(F) (pertaining to filing copies of advertisements
within three days of their publication) asto either of the ads.

Proceedings Before the Hearing Committee

The petitions were set for ahearing before aHearing Committee of the Board. On February
2, 1998, the parties conducted a conference call to discuss a possible settlement. Based on an
agreement reached duri ng that conferencecall, the Hearing Committesentered an “ agreed judgment”
on March 24, 1998 in which Walker entered a*“ no contest plea’ to both the Petition for Discipline
and the Supplemental Petition for Discipline. The agreed judgment provided that Walker

isprivately reprimanded for his newspaper advertising as set forth in both Petitions

for Discipline, inasmuch as respondent has violated DR 2-101(C)(3) & (F), which

also results in a violation of DR 1-102(A)(1) of the Code of Professional

Responsibility. Respondent failed to properly state in such ads his lack of

certification as acivil trial specialist by the Tennessee Commission on Continuing

Legal Education and Specialization, and he failed to deliver to the Board a copy of

such advertising within 3 days after itsinitial publication.




The agreed judgment a so provided that Walker would have theright to appeal thejudgment
“to attack the constitutionality of DR 2-101(C) et seq.” The judgment entered by the Hearing
Committee provided that if Walker did not appeal the judgment “in atimely fashion, he shdl pay
to the Board the costs of this proceeding amounting to $2,096.90, pursuant to Tenn. R. Sup. Ct. 9,
§24.3." Thisrule dates:

In the event that a judgment of disbarment, suspension, public censure, private

reprimand, temporary suspension, disability inactivestatus, reinstatement, or denial

of reinstatement results from formal proceedings, the Board shall assess against the

respondent attorney the costs of the proceedings . . . the expenses of the hearing

committeein the hearing of the cause, and the hourly charge of disciplinary counsel

in investigating and prosecuting the matter. S. Ct. R. 9824.3.

After entry of the agreed judgment, Walker filed a motion to set aside or obtain relief from
the judgment. In his motion, Walker stated that he and the Assistant Disciplinary Counsel had
negotiated a settlement of the case prior to the hearing but had not discussed any costsfor which he
would be responsible. Because he had not agreed to pay costs, Walker asserted that the judgment
did not accurately reflect the parties’ agreement. The Hearing Committee denied Walker’ smotion.

Walker filed apetitionfor certiorari review inthe Chancery Court of Hamilton County. After
a hearing on July 7, 1999 the Chancellor denied the petition, thereby affirming the Hearing
Committee’ sjudgment. Walker then filed his notice of appeal with the Court of Appeals. Pursuant
to Rule 17 of the Tennessee Rules of Appellate Procedure and Rule 9 section 1.3 of the Supreme
Court Rules, the Court of Appeals properly transferred Walker’s apped to this Court. We now
consider both the constitutionality of the disclaimer rule Walker was sanctioned for having viol ated
and whether he can be held responsible for the costs of this disciplinary adion.

ANALYSIS
Standard of Review
This case requires us to evauate the constitutionality of a provision of the Code of
Professional Responsibility. Asthisisaquestion of law, our standard of review isde novo, without
apresumption of correctness of the Chancery Court’s judgment. See Nelson v. Wal-Mart Stores,
Inc., 8 SW.3d 625, 628 (Tenn. 1999).

Attorney Advertising and the First Amendment

SinceVirginiaBd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748,
96 S. Ct. 1817, 48 L. Ed. 2d 346 (1976) the United States Supreme Court has accorded Frst
Amendment protectionto commercial speech, andsinceBatesv. StateBar of Arizona, 433 U.S. 350,
97 S. Ct. 2691, 53 L. Ed. 2d 810 (1977) the Court has extended this protection to attorney
advertising. The Court has given substance to the Bates holding through a series of attorney
advertising commercial speech casesover the past quarter century. See generally Mason v. Florida
Bar, 208 F.3d 952 (11th Cir. 2000) (arecent court of appeals case discussing this body of Supreme
Court caselaw); Ficker v. Curran, 119 F.3d 1150 (4th Cir. 1997) (same). Inthe most recent attorney
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advertising case the Court staed, “1t isnow well established that lawyer advertising is commercial
speech, and as such, is accorded a measure of First Amendment protection.” Florida Bar v. Went
For It, Inc., 515 U.S. 618, 623, 115 S. Ct. 2371, 2375, 132 L. Ed. 2d 541 (1995). Inthe case before
us we must determine how much protection, and how to apply that level of protection when
evaluating the constitutionality of DR 2-101(C)(3).

Wehavenever beforeaddressed lawyer advertising, but wehave squarely addressed asimilar
regulation of another profession. In Douglas v. State 921 S.W.2d 180 (1996) we upheld the
constitutionality of an administrativerulerequiring dentistswho are not certified specialists but who
advertisethat they offer specialty serviceslike orthodonticsto disclosethat their services* are being
provided by ageneral dentist.” Doudlasis, of course, similar to the casebefore us, all themore so
becausethe case law does not make distinctions among the professions. For example, in |banez v.
FloridaDep't of Bus. & Prof’l Regulation, 512 U.S. 136, 114 S. Ct. 2084, 129 L. Ed. 2d 118 (1994)
the United States Supreme Court relied heavily onattorney advertising casesalthough theregulation
before it involved advertising by Certified Public Accountants (CPAS) and Certified Financial
Planners. See also Edenfield v. Fane, 507 U.S. 761, 113 S. Ct. 1792, 123 L. Ed. 2d 543 (1993)
(involving the regulation of CPAS). Our opinion in Douglas also relied heavily on attorney
advertising cases. Sincethecommercial speech standardsrecently discussed in Douglasapply here,
and since the United States Supreme Court has not decided a “regulation of professions’
commercial speech case after Douglas, we find that case to be highly relevant authority.

The validity of commercial speech regulations is subject to what has been termed
intermediate— as opposed to strict — scrutiny, according to atest announced in Central Hudson Gas
& Elec. Corp. v. Public Serv. Comm’'n, 447 U.S. 557,100 S. Ct. 2343, 65 L. Ed. 2d 341 (1980). See
Douglas, 921 SW.2d at 184 (discussing Central Hudson). Thetest isasfdlows:

For commercial speech to come within that provision [the First Amendment], it at

least must concernlawful activity and not be misleading. Next, wemust ask whether

the asserted government interest is substantial. If both inquiries yield positive

answers, wemust determine whether theregulationdi rect ly advancesthegovernment

interest asserted, and whether it isnot more extensivethan is necessary to servethat
interest.

Central Hudson, 447 U.S. at 566, 100 S. Ct. at 2351. Thistest is used to analyze the validity of
regulationsthat prohibit or limit commercial speech. See, e.q., Greater New Orleans Broad. Ass n,
Inc. v. United States, 527 U.S. 173, 119 S. Ct. 1923, 144 L. Ed. 2d 161 (1999) (striking down a
federal regulation prohibiting broadcast advertisements of private casino gambling where such
gambling was legal); Florida Bar, 515 U.S. 618, 115 S. Ct. 2371 (upholding a Florida regulation
prohibiting targeted direct-mail solicitation of accident victims and their ratives for thirty days
following an accident); 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 116 S. Ct. 1495, 134 L.
Ed. 2d 711 (1996) (striking down a Rhode Island prohikition on advertisements that provided
accurateinformation abouttheretail pricesof alcoholic beverages); Ibanez, 512 U.S. 136, 114 S. Ct.
2084 (reversing the Florida Boad of Accountancy’s reprimand of an attorney who truthfully
advertised that shewas a CPA and aCertified Financial Planner); Peel v. Attorney Reqgistration and
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Disciplinary Comm'n, 496 U.S. 91, 110 S. Ct. 2281, 110L. Ed. 2d 83 (1990) (reversingthelllinois
Supreme Court’ s censure of an attorney whose professional letterhead truthfully advertised that he
was certified asa civil trial specialist by anational organization).

The regulation before us requires that whenever a lawyer advertises his services in a
particular area of law for which certification is available in Tennessee, he must disclose in the ad
whether he is certified. DR 2-101(C). Since Walker was not certified as a avil trial specialist
(which then covered the area of divorce law) yet he specifically mentioned divorcelaw in his ads,
the disciplinary rule mandates that his ads include the following language: “Not certified asa civil
trial specialist by the Tennessee Commission on Continuing Legal Education and Specialization.”
DR 2-101(C)(3). Thisregulation does not prohibit or limit speech; instead it requires more speech
by way of an explanatory disclaimer.

Thefact that the regulation requires disclosure rather than prohibition tends to make it less
objectionable under the First Amendment. Recognizing that the “bar retains the power to correct
omissions that have the effect of presenting an inaccurae picture,” the Court in Bates specifically
noted that “the preferred remedy is more disclosure, rathe than less.” Bates, 433 U.S. at 375,97 S.
Ct. at 2704-05. See alsoPeel, 496 U.S. at 110, 110S. Ct. at 2292 (“To the extent that potentially
misleading statements of private certification or specialization could confuse consumers, a State
might consider screening certifying organizations or requiring a disclaimer about the certifying
organization or the standards of a specialty.”) (emphasis added). In Douglas we addressed the
distinction between prohibition and disclosure. Wediscussed Zauderer v. Office of the Disciplinary
Counsel, 471 U.S. 626, 105 S. Ct. 2265, 85 L. Ed 2d 652 (1985), in which the United States
Supreme Court struck down an Ohio regulation prohibiting the use of illustrations in attorney ads,
but upheld that state’s regulation requiring an attorney who advertises her availability on a
contingent-feebasisto disclosethat clientsareresponsiblefor court costs. See Douglas, 921 SW.2d
at 185-86. We noted that the First Amendment analysis in Zauderer was more forgiving of
disclosure-type regulations and we quoted from that decision & length, parts of which we again
recite:

Appellant, however, overlooks material differences between disclosure
requirements and outright prohibitions on speech. . .. Ohio has not attempted to
prevent attorneysfrom conveyinginformation to the public; it hasonly required them
to provide somewhat more information than they might otherwise be inclined to
present. . . . Because the extension of First Amendment protection to commercial
speech is justified principaly by the value to consumers of the information such
speech provides, appellant’ s constitutionally protected interest in not providing any
particular factual information in his advertising is minimal.

* * *

Wedo not suggest that disclosurerequirementsdo not implicatetheadvertiser’ sFirg
Amendment rights at all. We recognize that unjustified or unduly burdensome
disclosure requirements might offend the First Amendment by chilling protected
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commercia speech. But weholdthat an adwvertiser’ srightsareadequately protected
as long as disclosurerequirements arereasonably related to the State’ sinterest in
preventing deception of consumers. Douglas, 921 SW.2d at 186 (quoting Zauderer,
471 U.S. at 650-51, 105 S. Ct. at 2281-82 (interna citations omitted) (emphasisin
last sentence added)).

InDouglasaprincipal questionwaswhether the United States Supreme Court repudiated this
disclosureanalysisinlbanez. The petitioner in Douglaspointed to languagein | banez to support that
contention, but we held that Ibanez should be interpreted to harmonize rather than conflict with
Zauderer. We therefore held that the disclosure requirement in [banez was “unduly burdensome”
under the Zauderer standard —as oppased to some newly announced constitutional standard. More
important, we discerned that | banez’ s central holding wasthat the stete had failed to offer sufficient
proof justifying its regulation. See Douglas, 921 S.W.2d at 188 (“[1]t appears that the Court may
have smply concluded that Ibanez was ‘not a disclaimer case,” and therefore focussed [sic] its
attention on the lack of proof intherecord.”). Thus, under current law —asannounced in Zauderer
— as long as the disclosure requirement is reasonably related to the state’s interest in preventing
deception of consumers, and not unduly burdensome, it should be upheld. Recent cases have also
applied thelessrigorous Zauderer standard when confronted withgovernment regulationsrequiring
disclosure of information. See, e.q., Commodity Trend Serv., Inc. v. Commodity Futures Trading
Comm’n, 233 F.3d 981, 994 (7th Cir. 2000) (“ The government can impose affirmative disclosures
in commercial advertising if these are reasonably related to preventing the public from being
deceived or misled.”); Commodity Futures Trading Comm' n v. Vartuli, 228 F.3d 94, 108 (2d Cir.
2000); Consolidated Cigar Corp. v. Reilly, 218 F.3d 30, 54 (1st Cir. 2000). Of course, the state must
aways meet its burden of justifying the need for regulation in thefirst place. Seelbanez, 512 U.S.
at 146-47, 114 S. Ct. at 2090-91; Mason, 208 F.3d at 958. The holding of Douglas simply
recognizes that the Board's burden is lower than it would be had it prohibited Walker from
advertising truthful information.

The Constitutionality of DR 2-101(C)(3)

TheBoard arguestha Tennessee' sinterest in requiring non-certified attorneyswho advertise
specialty servicesto include adisclaimer in their ads is substantial: protecting consumers of legal
services by allowing them to make informed judgments about which attorney to hireto handletheir
legal needs. We agree that thisinterest is substantial. Asone court has put it, “the state, as part of
itsduty to regulate attorneys, hasaninterest in ensuring and encouraging theflow of helpful, relevant
information about attorneys.” Mason, 208 F.3d at 956; see also Peel, 496 U.S. at 110, 110 S. Ct. at
2293 (“Information about certification and speciaties facilitates the consumer’s access to legal
services and thus better serves the administration of justice.”). See generally FloridaBar, 515 U.S.
at 625, 115 S. Ct. at 2376 (“ States have a compelling interest in the practice of professions within
their boundaries, and . . . as part of their power to pratect the public hedlth, safety, and other valid
intereststhey have broad power to establish standards for licensing practitioners and regul ating the
practiceof profess ons.”) (quoting Goldfarbv. VirginiaState Bar, 421 U.S. 773, 792, 95 S. Ct. 2004,
2016, 44 L. Ed. 2d. 572 (1975)).




Since the state' sinterest is substantial, the question is whether DR 2-101(C)(3)
isreasonably related to promoting that interest. See Douglas, 921 S.W.2d at 186 (quoti ng Zauderer,
471 U.S. at 650-51, 105 S. Ct. at 2281-82). The record before this Court when the certification
disclaimer rulewas considered in 1993 reveal sthat the Commission on Continuing Legal Education
(“Commission”), which petitioned this Court to adopt the rule, had the following concern: lawyers
who wereadvertising specialtieswereactual ly obtaining far fewer Continuing L egal Education hours
of training than leading practitioners in that specialty area who were not advertising. See
Commission on Continuing Legal Education, Attorney Specialization in Tennessee 5 (1992)
(reprinted in In re Petition to Amend Supreme Court Rules 8 and 21, No. 01S01-9304-OT-00066
(filed Feb. 26, 1993) (Ex. C)).? Thiswas problematic because an American Bar Association survey
indicated that the public expected alawyer who advertised inaparticular area of law to have greater
education in that areathan other lawyers. Seeid. (citing ABA Specialization Desk Book, A Survey
on How the Public Perceives a Specialist (1990)). The Commission thought the public would be
better served if presented with amore accurate picture of an advertising lawyer’ slevel of education.

The disclaimer rule the Commission advocated and this Court ultimately adopted promotes
the Commission’ s legitimate goal by clearly and succinctly providing the public with information
about the certification status of attorneys who advertisetheir services. Thisinformation will help
aconsumer identify which lawyers may have more experience and education in aparticular area of
law® — knowledge which will help that consumer hire alawyer to represent hisinterests. It isnot
contended, of course, that the disclaimer ruleby itself providesall the useful information the public
might wish to obtain; indeed, many attorneys advertise, and consumers will still have to make
choices among attorneys with asimilar certification status. But the information required by DR 2-
101(C)(3) is one piece of information that will assist consumers in making those choices. The
required disclaimer is therefore reasonably related to promoting the substantid interest of helping
consumers to make informed judgments about which attorneys they should entrust with their legal
needs.

2 The Commission conducted asurvey comparing the number of continuing legal education hours
earned per year by attorneys who advertised (Advertisers) with display adsin the yellow pages to hours
earned by attorneys recognized as leading practitioners (LPs) in four areas of law: bankruptcy, criminal
defense, domestic relations, and personal injury. See Commission, supra, at 13-14. The results were as
follows: (1) in bankruptcy the LPs averaged 14.6 hours and the Advertisers averaged 4.1 hours; (2) in
criminal defense the LPs averages 19.6 hours and the Advertisers averaged 2.2 hours; (3) in domestic
relations the L Ps averaged 8.7 hours and the Advertisers averaged 1.9 hours; and (4) in personal injury the
LPs averaged 16.2 hours and the Advertisers averaged 6 hours. 1d.

® The Supreme Court Rules require that “[a]t a minimum, any certification standards established
by the Commission must provide areasonable basis for the determination that the lawyer possesses special
competencein aparticular field of law . ..” S.Ct. R. 21 8§10.03. Section 10.03 setsforth in gereral terms
the requirements that certification programs must meet before they are recognized by the Commission.
These requirements ensure that attorneys who are certified have demonstrated sufficient experience,
knowledge, and practice management skills, that they have good recommendations from other attorneys,
judges, and clients, and that they be re-certified at least every six years. Id.
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Next, we must determinewhether DR 2-101(C)(3) isunduly burdensome. The United States
Supreme Court in | banez confronted a Florida Board of Accountancy rule that required a Certified
Financial Planner who included aspecialist designation on an adverti sement to disclose, among other
things, the requirementsfor recognition of the agency that certified her asaspedalist. |banez, 512
U.S. at 146, 114 S. Ct. at 2090. Although the Court concluded that the disclosure requirement was
unconstitutional because the Flarida Board had failed to justify the need for such regulation, it dso
noted that the disclosure requirement was too burdensome: “The detail required in the disclaimer
currently described by the Board effectively rules out notation of the ‘specialist’ designation on a
businesscard or letterhead, or inayellow pageslisting.” 1d., 512 U.S. at 146-47, 114 S. Ct. 2090-
91. In contrast to the detailed disclaimer in |banez, the disclaimer required by DR 2-101(C)(3) is
as short and free of burdensome detail as possible. It simply requiresthe following language: “Not
certified as a (area of practice) specialist by the Tennessee Commission on Continuing Legal
Education and Specialization.” Thisstatement does not requirean attorneywho advertiseshisskills
to disclose anything more than the basic fact of his non-certification; no extraneous information or
lengthy detail isrequired. We hold that the disclaimer here satisfies the constitutional standard.

Finally, Walker argues that even if the disclosure rule is constitutional, the State cannot
require him to use the preciselanguage listed in DR 2-101(C)(3). He arguesthat any statement that
conveys the same meaning as the specific language in the disciplinary ruleis sufficient. He claims
that his disclaimer, which states that he was “not certified as a specialist by the Tennessee
Commission on Certification and Specialization,” meetsthisstandard. Consequently, hearguesthat
no sanction against him is permissible on this ground. We will respond to this argument directly,
but we first note that Walker received one of the lighter sanctions, a private reprimand, and that this
sanction was fully justified by Walker’ s failure to includeany disclaimer on some of his ads.

Walker arguesthat the United States Supreme Court’ sdecisioninlnreR.M.J., 455U.S. 191,
102 S. Ct. 929, 71 L. Ed. 2d 64 (1982) supports his position. We disagree. R.M.J. held that an
attorney could not be disciplined for deviating from the precise listing of areas of practice whicha
Missouri disciplinary rulerequired himto follow when advertisinghisspecialty skills. Id., 455U.S.
at 205, 102 S. Ct. at 938. Specifically, the attorney advertised his skillsin the area of “real estate”
instead of the required “property,” and helisted his skillsin “contracts” and “ securities’ though no
such designations has been approved by the Missouri stateboard. 1d. The Court’ srationale wasthat
“the listing published by the appellant has not been shown to be misleading, and...the [Missouri
Board] suggests no substantial interest promoted by the restriction.” 1d.

UnlikeR.M.J., wheretheattorney’ sadvertisements could not havebeen mid eading, wethink
that deviations from the specific wording of DR 2-101(C)(3) could lead to public confusion. The
required disclaimer statement wasworded inthe most simpl e, direct fashion so that the publicwould
have no difficulty understanding its meaning or comparing different attorney advertisements. This
goal might easily be thwarted if attorneys were allowed to write their own disclaimer statements.
Rather than focus on the intended message — that an attorney is not certified —aconsumer would be
forced to parsethe meaning of different disclaimer statements, attemptingto understand without any
guidance why one attorney’ s disclaimer was different than another’s.
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TheBoard' sinterest i n requiring uniform language is significant for another reason. Just as
the absence of uniformity would require a consumer to compare many different disclaimer
statements, so would the Board, and subsequently the courts, be forced to examine advertisement
after advertisement in an effort to determine which attorneys substantially complied with DR 2-
101(C)(3) and which attorneys fell somewhat short. This costly and inefficient task seems entirely
unnecessary in light of the ease of complying with auniform rule —especially one which isas short
and free of burdensome detail as possible.

In upholding the requirement that lawyerswho advertise adhereto the exact language in DR
2-101(C)(3) we note what the United States Supreme Court stated in Zauderer. Responding to the
appellant’s argument that the Ohio Supreme Court’s disclosure rule in that case was “unduly
burdensome,” the Court stated that “[t] he vagueness of the Ohio Supreme Court’ sopinion regarding
precisely what an attorney must disclose in an advertisement mentioning a contingent feeis. . .
unfortunate.” Zauderer, 471 U.S. at 653 n.15, 105 S. Ct. at 2283 (suggestingthat Ohio’ sfailureto
articulate the requirements of its disclosure rule would prohibit disbarment of an attorney who
violated the rule on due process and First Amendment grounds). In contrast, DR 2-101(C)(3) is
perf ectly clear, and that cl arity buttressesrather than underminesits congitutiond ity.

The Imposition of Costs

Having heldthat DR 1-201(C)(3) isconstitutional, itisclear that the Board’ ssanction againg
Walker isjustified. Therefore, according to Tennessee Supreme Court Rule9, Walker isresponsible
for the costs of the proceeding. See S. Ct. R. 9 § 24.3 (“[ T]he Board shall assess against the
respondent attorney the costs of the proceedings. . . the expenses of the hearing committee in the
hearing of the cause, and the hourly charge of disciplinary counsel in investigating and prosecuting
the matter.”). Walker mantains, however, that the circumstances of the proceedings aganst him
warrant that he be absolved from having to pay these costs. He argues that he and the Assistant
Disciplinary Counsel negotiated a settlement of the case prior to the hearing without discussing the
issue of costs. Because he had not explicitly agreed to pay costs, Wdker asserts that the agreed
judgment does not accurately reflect the parties’ agreement.

The Board responds that the Assistant Disciplinary Counsd forwarded Waker's atorney a
copy of the proposed order which included the cost provisions discussed above on two separate
occasions, and that Walker’ s attorney failed to respond. Weneed not resolvethis dispute of fad,
however, because the application of the rule does not depend upon whether the attorney subject to
disciplinereceived personal notice of itscontents. Rather, therulestatesthat “the Board shall assess
against the respondent attorney the costs of the proceedings.” S. Ct. R. 9 § 24.3 (emphasis added).
Thisrule, which requirestheimposition of costsin all disciplinary cases, is published as part of the
“Disciplinary Enforcement” section of the Supreme Court Rules. All attorneys subject to discipline
have the opportunity to read this section carefully. Wetherefore affirm the Hearing Committee and
the Chancery Court on thisissue.
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Prior to thisappeal the Board assessed costs against Walker in theamount of $2,096.90. We
remand this case back to the Board to determine the final costs for which Walker is responsible,
including the proceedings before this Court.

CONCLUSION
For the reasons discussed above, we affirm the Chancery Court’ s ruling that the disclaimer
requirement of DR 2-101(C)(3) is constitutional and tha Walker is required to pay for the costs of
this disciplinary action under Supreme Court Rule 9 section 24.3. We remand to the Board for a
determination of the total costs for which Walker is responsible.

FRANK F. DROWOTA, Ill, JUSTICE
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