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Ashok V. Mehta, M.D. (“Dr. Mehta”), a pediatric cardiologist, in favor of Medical Education Assstance

Thisisan apped of the Trid Court’s enforcement of a covenant not to compete againgt
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Corporation (“MEAC”), and the State of Tennessee through East Tennessee State Universty Quillen
College of Medicine (“ETSU”). The Trid Court enjoined Dr. Mehta from practicing medicine in a seven
county area for five years, and awarded damages of $358,265 to MEAC.

On appeal, Dr. Mehta dtates the issues as follows

1 TheTrid Court erred infinding that as a matter of public policy in Tennessee a covenant
not to compete involving a medicd specidity is enforceable by a non profit corporation.

2. The Trid Court erred in finding that there were specid circumstances which entitled
MEAC and ETSU to protection by enforcement of the covenant.

3. The Trid Court erred infinding that the covenant in question, if enforceable, was far and
reasonable under the circumstances as set forth in exiging case law.

4, The Trid Court erred in faling to find that there was not [d¢] intentiond/negligent
misrepresentation relating to Mehta's inducement to d9gn the employment contract
containing the covenant.

5. The Trid Court erred in faling to find thaa MEAC and ETSU had waved their
entittement to enforcement of the covenant by ther actions.

6. The Trid Court erred in not finding that MEAC and ETSU breached its contract with
Mehta for falure to provide adequate equipment, space, research funds, and fadilities.

7. The Trid Court erred in awarding damages and the computetion of the same as wel as
erred in granting a five year enforceable covenant.

MEAC appedls the Trid Court’s award of sx months' severance pay to Dr. Mehta as
provided under the employment contract.

For the reasons stated in this opinion, we modify the judgment so as to enforce the
covenant not to compete for an additiond two years darting thirty days from the date of the entry of
judgment of this Court. We remand this case to the Trid Court for the determination of additiond
damages to be awarded to MEAC for the period from the entry of the Trid Court’s judgment through

the date of entry of this Court’ sjudgment. In dl other respects, we afirm the decison of the Trid Court.

BACKGROUND

The Eagt Tennessee State Universty Quillen College of Medicine was established

pursuant to the Teague-Cranston Act. One of its gods, in addition to training physcians generdly, was
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to encourage physcians to enter into practice in rura areas of Tennessee. ETSU has the adllity to pay its
faculty physicians only a sate-furnished base sdary, an amount much lower than the sdaries generdly
eaned by smilar physdans in private practicee.  ETSU depends upon the Medicd Educationd
Assgtance Corporation (MEAC) to supplement that base sdlary in order to attract highly qudified faculty
members. MEAC is a non-profit, professona corporation afiliated with ETSU for the purposes of
dlowing physdan faculty members to conduct a dinica practice in addition to their faculty duties, and
providing a means by which students in the College of Medicine and resdent physcians can have
vauable hands-on integra experience. Such an arrangement is known as a “faculty practice plan.”

The State of Tennessee funds approximately $19 million per year of the ETSU College
of Medicine budget. MEAC supplements this by providing 31% of the total College of Medicine annud
budget from the income brought in by faculty physcdan dinicd practices. Nationdly, medicd school
budgets are supplemented an average of 41% from similar practice group funds.

In 1986, Dr. Mehta accepted a pediatric cardiology faculty postion at ETSU, after
reading a vacancy announcement in a professiona journd. The previous pediatric cardiology professor
a ETSU had died, and Dr. Mehta was hired to take over her responsibilities and to expand the program
by adding his expertise in dectrophysiology and pediatric cardiology interventiona techniques.

In 1983 or 1984, there had been a mgor physcian-faculty loss at ETSU when the entire
cardiac surgicd team withdrew from the College of Medicine and MEAC and st up a competing
medicd practice in Kingsport. This caused various administrators at ETSU and MEAC to become
concerned about the potentid effect of such departures on medica school accreditation.  Some faculty
and adminigrators perceived that the college was being used as a tool whereby ayoung surgeon, internist
or pediatrician completing the residency program would find it attractive to join the faculty, receive a
basc guaranteed sdary support, build up a practice over two or three years, and then leave to go into the
private sector, having built up a private practice at the State’ s expense.

In amove to reduce or diminate such defections, the Board of Directors of MEAC, &t its

June 5, 1986 meeting, adopted a resolution requiring faculty hired after that date to Sgn a covenant not to
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compete. The covenant was deemed to be crucid to ETSU because of the location of the medica
school inarurd area. In such an environment, there is a finite number of patients available for teaching
activities, epecidly in subspecidty areas such as pediatric cardiology, and ETSU needed to keep its
patient base for these teaching purposes. Appendix A of this Opinion is a copy of the covenant not to
compete from Dr. Mehta’ s contract.

Although the covenant not to compete was to be included in the employment contracts of
physdan faculty members after July 1, 1986, it did not gpply to physcians hired before that date.
Moreover, some later-hired faculty were not required to sgn the covenant, some were dlowed to Sgn
modified covenants, and some who signed the covenant were later released from it by vote and approva
of the MEAC Board, based on individud circumstances. For example, physcians who joined MEAC
after having dready established a private practice were not required to Sgn the covenant.  Psychiatrists
and family practitioners were exempt. Physicians who had family ties to the area sometimes had a
modified verson wherein, if they taught and practiced at ETSU for five years, they were not restrained
from competing againgd MEAC, s0 long as they agreed to teach & ETSU for another five years after
edablishing a non-MEAC private practice. MEAC board minutes indicate that a Dr. Evans and a Dr.
Thacker were apparently released from the covenant because ther atorneys or the MEAC attorney
advised the board of concerns about the enforceatility of the covenant.

Dr. Mehta entered into his employment contract with MEAC in November 1986. He
tedtified that he did not want to Sgn the covenant not to compete, and signed it only after being told that
dl physcians were required to dgn it as a condition of employment. In this contract, Dr. Mehta
specificaly agreed that ETSU, Quillen College of Medicine, was athird party beneficiary of this covenant
not to compete and entitled to enforce its provisons.

Dr. Mehta was hired to work in Kingsport, and he quickly established a successful
pediatric cardiology practice there and developed a large referrd base of pediatricians, some of whom
were new referral sources for ETSU. His new expertise aso brought referrds of types of patients ETSU

had not treated before.
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Dr. Festus A. Adebonojo was hired as Chairman of Pediatrics in December 1988 and
became Dr. Mehta’ s supervisor. When Dr. Adebonojo was hired, the President of ETSU  gave him the
clear undergtanding that a main facet of his job, in addition to ensuring the Pediatrics Department “was
solid,” was the establishment of a Pediatric Residency Program. Dr. Adebonojo was told that without
such a program, the accreditation of the medica school “was in jeopardy,” snce accredited medica
schools must have accredited residency programs in dl dinica departments, induding surgery, medicine,
obgtetrics/gynecology, pediatrics and others. Also, a Pediatric Resdency Program mugt have Sx of ten
possible pediatric subspecidties. This program chose pediatric cardiology as one of its Sx required
Subspecidties.

Dr. Adebonojo studied the higtory of the Pediatrics Department & ETSU and learned
that its proposals for an accredited Pediatric Residency Program had been denied twice, in part because
the program, as envisoned, was to be based “dl over the place,” i.e., in Johnson City, Kingsport and
Brigal. He decided that the program would be more likdy to obtain accreditation if he consolidated it to
one location. He asked the hospital administrators of the hospitalsin Brigtol, Johnson City and Kingsport
to commit to hdping ETSU build a Children’s Hospitd and told them that whichever hospitd committed
to the project would receive the benefit of having the Pediatric Resdency Program at therr hospitd. He
tedified that Brigol Memorid Hospitd did not respond. Kingsport’s Holson Vdley Hospitd
administrators met with him gx times, but negotiations broke down. The hospitd in Johnson City
ultimately agreed to support a Children’s Hospitd and in 1992, Dr. Adebonojo moved dl pediatric
faculty offices and services to Johnson City.

Dr. Mehta did not want to move from Kingsport to Johnson City and objected to doing
s0. When the decison was made, he had been in Kingsport for five years and had established a good
practice there. His office space in Kingsport was adequate and hisfamily was settled there. He met with
Dr. Adebonojo and made requests and proposals to stay in Kingsport, to no avall.

Agang his wishes, Dr. Mehta moved his office, his practice and his family to Johnson

City in 1992. Because Dr. Mehta objected strongly to moving into smaler professond office space in
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Building 325, where other pediatric faculty were assigned, Dr. Adebonojo rented space in Building 310
for Dr. Mehta and Dr. Rgani Anand, another pediatric cardiologist who had been hired after Dr. Mehta
That space included four exam rooms, one of which they shared with another doctor, plus three other
rooms Dr. Mehta could use to see patients if necessary, induding a treedmill room, his persond office,
and a conference room. There was aso a dictation room and a research room in Building 310.

1992 weas a bad year for Dr. Mehta's rdaionship with the medicd school for another
reason. MEAC changed the way hisincome was determined and directed that he and Dr. Anand, whom
Dr. Mehta had wanted to hire, would split the MEAC Pediatric Cardiology income 50-50. As a result
of these changes, his income, as a percentage of the revenue he brought in to MEAC, began to dedline
and continued to do so every year thereafter urtil he findly left. Dr. Mehta tedtified that as of 1997, “it
was amog 40 - 45 percent less than what [1] had in 1992.”

The rent on the space in Building 310 was $67,000 per year. Over time as the
conditions of practice for the Pediatrics Department became more finenddly chdlenging due to changes
in TennCare, that rent became burdensome in terms of the overdl budget of the department. In 1996,
Dr. Adebonojo decided to move dl of the faculty into Building 325. Dr. Mehta srongly objected. The
intid plan for the move to Building 325 cdled for Dr. Mehta to be assgned two examining rooms with
Dr. Anand, plus an echo room and a consultation room, both to be shared with other Pediatric
Department faculty. His persond office was to be located in another building. The medica charts would
not be located in the same building as his persond office. He tedtified that he takes many emergency
cdls, and the plan would have required him to take such cdls, get in his car and drive to the other
building, look at the chart, then return the call. He said that “[i]n good conscience, | could not do that.”

Dr. Mehta had severa mestings with supervisors and adminigrators, trying to avoid
moving to Building 310. In October, 1996, he met with Dr. Shepard, then with Dr. Shepard and Dr.
Adebongjo. In January, 1997, he discussed the problem in the Pediatric Department monthly meeting.
In February a specia medting was caled by Dr. Adebonojo with Drs. Mehta, Anand, Shepard and one

other person present. Dr. Mehta was told unequivocdly that he would receive no more than two exam
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rooms in Building 325. There were plans to eventualy remode the space to transform the total of 11
exam rooms to 18 smdler ones, to be shared by dl pediatric faculty, but Dr. Mehta thought the rooms
then available for his use would 4ill be inadequate, both in number and sze. Dr. Mehta complained that
he and Dr. Anand were seeing eight to ten patients for each hdf day dinic, but with the immediate
change, they would only be able to see four or five patients. There were four pediatric residents and four
cadiology felows, each taking eectives for four weeks, plus third year medicd students rotating. The
rooms would have to be large enough to accommodate this. His expressions of concern were unavalling.

On February 7, 1997, Dr. Mehta met with Drs. Rary, Michael, and Anand and asked Dr. Adebonojo
to meet with them again to discuss the move and other options. Dr. Adebonojo did not accommodate
thisrequest. At the monthly Pediatric Department meeting on February 11", Dr. Mehta again expressed
concerns about the move. On February 14", he received the written dinic schedule, indicating that he
and Dr. Anand were, indeed, assgned only two exam rooms to share.

While Dr. Mehta was contemplating leaving ETSU, his attorney caled Dr. Stanton,
vascular surgeon and President of ETSU and MEAC, on one or two occasions and indicated thet he was
counsding Dr. Mehta about that decison. He aso indicated he was counsding two other individuds,
one of whom was “another very sgnificant cardiologist in MEAC’ s adult group.” Dr. Stanton tetified
that he was paticularly troubled as to the subspecidty groups if practitioners were to leave. For
example, he believed that if MEAC logt ther current heart surgery team, which they had replaced sx
years after the earlier team left, “it could put us [the College of Medicing] under.”

On March 3, 1997, Dr. Mehta submitted his resgnation letter to Dr. Adebonojo,
effective May 1, 1997, giving as his reasons the limited space and the reduction in his persona income
occasioned by the lack of fadlities to see as many patients as he had been seeing. (“I am greatly
concerned about my finencid, physicd, and menta hedth in this worrisome long-term sStuation.”) In
response, Dr. Adebonojo advised him twice that if he left his faculty postion, ETSU and MEAC
intended to enforce the covenant not to compete.

Dr. Mehtainvited Dr. Anand to leave MEAC and join him in private practice, which she
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declined. Dr. Anand stated that Dr. Mehta does dectrophysiology studies and baloon procedures in
older children that she does not do. However, Dr. Mehta earlier had taken a Sx month sabbatica doing
MEAC-sponsored traning a Vanderbilt Univeraty, and during that period of time, no patients needed
such treetment. Further, the number of patients who need those particular sudiesis “very inggnificant” in
terms of the overdl number of pediatric cardiology patients she and Dr. Mehta saw.

Dr. Mehta leased office space and began renovations to set up private practice in
Johnson City. In March, while ill a8 ETSU, he began giving each of his patients a medicd release
authorization so that he could request their records for his new office when he moved. He was directed
to stop this practice and complied with that request. During a brief period of Dr. Mehta's absence from
campus, Dr. Adebonojo sent out a letter on March 17, 1997, to dl referring doctors informing them that
Dr. Mehta had announced hisintention to resgn and that they should continue to send their patients to the
medicd school after he left. When Dr. Mehta returned, he began receiving phone cdls from pediatricians
“asking what was going on,” and therefore he sent out postcards informing his referral sources and
patients of his new address after May 1¢. He tedtified that it was medicaly necessary for him to natify his
patients, snce they had to know where to go for their next gppointments. On April 22, 1997, Dr.
Adebonojo sent letters to parents of dl of Dr. Mehta's patients, advisng them that MEAC remained
capable of providing “a comprehensve array of care for your child,” and thet it “is therefore, not
necessary for you to transfer your child’s cardiology care needs outside of the Universty.”

Dr. Mehta left ETSU and MEAC as planned and set up his private practice in May
1997, and immediaidy began seeing patients from his MEAC practice as wdl as new referrds.  His
private practice office in Johnson City has five examinatiion rooms. After 18 months, he had billed
$2,219,446.06, had collected $968,945.91, and had acquired 1,510 private paients, of whom 345
were paients formerly seen in his MEAC practice. He had records on another 110 former MEAC
patients whom he had not seen yet. He tedtified that if he is forced to leave East Tennessee, the
communities will be adversdy affected because he is the only pediatric cardiologist in the area who has

expertise in angioplasy, vavuloplasty and eectrophysology. There are probably only 100 such
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specidigsin the United States, and he bdieves that if he leaves, dl these patients will have to go to Duke
Univergty or Vanderbilt Universty for trestment.

In July 1997, MEAC and ETSU hired Dr. Thomas Chin, a board-certified pediatric
cardiologigt, to replace Dr. Mehta. Dr. Chin devoted hdf of histime during the early months of his tenure
to marketing the pediatric cardiology divisonin an effort to rebuild the practice and obtain referrds from
the physcians who had referred patients to Dr. Mehta. His efforts were mostly unsuccessful, owing to
Dr. Mehta’ sgood reputation among locd pediatricians and ther desire to continue to send their patients
to him. The number of patients seen at ETSU’ s pediatric cardiology divison sgnificantly declined, the
number of dinics held declined, and the medicd students’ and residents’ access to patients declined
during this time.  For example, from August 1997 through September 1998, the pediatric cardiology
divison had a 62% decline in new patients and a 46% decline in physcian referrds, as compared to the
mogt recent one-year period of Dr. Mehta's employment.  Referrds from non-MEAC doctors declined
over 70%.

Meanwhile, Dr. Mehta maintained his private practice in Johnson City and opened
sadlite offices in Brigol, Kingsport and Morrisown.  Since Hamblen County is not among the seven
counties ligted in the covenant, the Morristown office is the only location not covered by the covenant.

TRIAL COURT PROCEEDINGS

On June 11, 1997, MEAC filed its Complaint for Declaratory Judgment and Injunctive
Rdief in this case, asking the Chancery Court to enforce the covenant not to compete. MEAC asked for
a temporary injunction againg Dr. Mehta and, upon hearing, for a permanent injunction agang his
practicing medicine in the seven covenant counties and for money damages.

Dr. Mehta answered on July 10, 1997, that “the dleged covenant not to compete is void
" for lack of congderation and as againg the public palicy of the State of Tennessee, “because the
plantiff is attempting the corporate practice of medicine which isillegd in the State of Tennessee.” By
way of counterclaim, he averred that MEAC had breached its employment contract by failing to provide,

pursuant to paragraph 20 of the origind contract, office space, equipment and support necessary to
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properly maintain a practice of pediatric cardiology. Dr. Mehta dso averred that MEAC had breached
its contract by sdlectively enforcing the covenant against some physicians but not others, by its accounting
of receipts for his services, and by faling to pay the severance package MEAC owed to him.

A hearing on MEAC’s request for temporary injunction was held on July 28, 1997.
Basad on the tesimony and exhibits at that hearing, the Trid Court entered an order on October 17,
1997 in which the Court found that MEAC benefits the faculty of ETSU by serving as a vehide to dlow
them to engage to some extent in private practice and thereby supplement ther faculty sdaries. It dso
bendfits the Universty by dlowing it to attract physicians and by providing a patient base for training
future physcians.  The Court found that continuing accreditation of the residency program in pediatrics
requires a sufficent patient base so that students in medicad school can have the appropriate dinicd
training, for teaching purposes, for tregting purposes, and for generating income.

Applying familiar requirements for the granting of an injunction, the Court found thet there
was no question that Dr. Mehta’'s leaving had caused harm to ETSU and MEAC, due to the loss of
patients and income, which could adversdly affect accreditetion. The Court found the harm was
immediate, and that the potentia for that harm to continue was substantid. However, the Trid Court did
not find the harm to be irreparable. Rather, the Trid Court found:

It would be vidldive of the public interest to deprive this area of [Dr. Mehta's expertise
... Dr. Mehta has served the Universty wdl over this dmost deven-year period.

Whatever invesment the Universty had in him, he has repaid severa times over during
histenure.

Accordingly, the Trid Court declined to grant MEAC’ srequest for atemporary injunction.*

On November 25, 1998, the Trid Court entered a Consent Order Granting Motion to
Intervene in which the James H. Quillen College of Medicine, East Tennessee State Universty, State of
Tennessee was designated an intervening party in order to protect itsrights.

The case was tried on March 15 - 18, 1999, and the Trid Court filed its Opinion on
June 14, 1999. The Court, in a detailed and comprehensive Memorandum Opinion, summarized the

facts which influenced the Court’s decison. The Court noted, specificaly, a Damage Estimate Report
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prepared for trid by Pershing Yoakley & Associates, trid exhibit 32, which included the following data:

In the United States there are gpproximatdly 800 pediatric cardiologists, which equates
to one specidig for every 97,100
children. The populaion base in the
Tri-Cities area of 112,778 children
supports .15  full-time  equivaent
pediaric cardiologists. The Tri-Cities
now has agpproximady 2.3 full-time
equivdlent pediatric cardiologigs Drs.
Mehta, Chin and Anand. The market
from which the pediatric cardiology
divison draws patients does not have the
capacity to generate the vigts required to
economicdly support both Mehta's
practice and the pediaric cardiology
divison of MEAC.

Based on testimony and evidence at trid, the Court found that:

Requiring Mehta to leave would have resulted in the loss of his adility to perform
goproximately five procedures which could not be done by Drs. Anand or Chinin 1998.

The loss to the community of these rdaively few procedures as a result of Mehta's
having to leave the area would be greaily overshadowed by the loss to the community
which would result from the far-reaching harm caused the College as a whole if Mehta is
dlowed to stay in the area and continue to retain the referrd base. Drs. Anand and Chin
would be able to subgantidly provide for dl pediaric cardiology patients if Mehta
relocates outsde the covenant area, just as Anand handled the entire patient load when
Mehta went on a Sx-month sabbatical to Vanderbilt Hospital.

Agan goplying Hasty v. Rent-A-Driver, Inc., 671 SW.2d 471 (Tenn. 1984), the Trid

Court found:

Satting legd niceties and arguable factud issues aside, this case redly turns on what isin
the public intere,, i.e,, isit in the public interest to have Mehta reman here with the great
mgority of the patient referral base, or is it in the public interest tha MEAC and its
pediatric cardiologists have the patient referrd base for the use of the students a the
College of Medicine as wdl as sarving the area’ s public.

TheTrid Court set out alig of congderations in favor of and againgt enforcement of the

covenant. Findly, the Trid Court found this particular covenant not to compete to be enforcesble, based

on subgtantid and irreparable damage to MEAC and ETSU so long as Dr. Mehtaremains and competes

with hisformer employer. Accordingly, by Order of June 14, 1999, the Trid Court enjoined Dr. Mehta

from engaging in the practice of medicine in the redtricted area for a period of five years, “commencing

thisday.” The Court dso awarded monetary damages to MEAC in the sum of $358,265 and dismissed
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dl other dams.  On subsequent Motion to Alter or Amend, the Trid Court ordered that the damage
award should be reduced by $21,050.50, the amount MEAC owed Dr. Mehta for sx months
Severance pay as provided in paragraph 15 of the employment contract. On July 29, 1999, the Trid
Court ordered that, upon the posting of a cash bond by Dr. Mehta, its five-year injunction againg his
practice in the seven-county area be stayed pending his gpped. Dr. Mehta posted the bond and the
injunction was stayed pending this apped.

DISCUSSION

Our review is de novo upon the record, accompanied by a presumption of the

correctness of the findings of fact of the Tria Court, unlessthe preponderance of the evidenceis
otherwise. Rule 13(d), T.R.A.P.; Davisv. Inman, 974 SW.2d 689, 692 (Tenn. 1998). A Tria Court
'sconclusions of law are subject to a de novo review with no presumption of correctness. Ganzevoort
V. Russdll, 949 SW.2d 293 (Tenn. 1997).

Dr. Mehtafird raisesthe issue that the Trid Court erred in finding that, as a matter of
public policy in Tennessee, acovenant not to compete involving amedica speciaty isenforceableby a
non-profit corporation. Hissecond and third issues are inextricable from thefirst. 1n his second issue,
Dr. Mehta contends that the Tria Court erred in finding that there were specia circumstanceswhich
entitled MEAC and ETSU to protection by enforcement of the covenant. In the third issue, he contends
that the Trial Court erred in finding that the covenant, if enforcesble, wasfair and reasonable under the
circumstances as et forth in existing case law. We will discuss these firgt three issues together.

Dr. Mehtaarguesthat, when he entered into this contract, T.C.A § § 63-6-204 and
68-11-205 provided that a corporation and any state, local, county governmental unit or division thereof
were prohibited from the practice of medicine and physicians were not permitted to divide or split fees
with non-physicians. Despite the later-enacted amendment of T.C.A 8 63-6-204 to allow for faculty
practice plans, Dr. Mehta saysthe law at the time the contract was entered into governs, and under that

law and the particular circumstances of this case, this covenant should not be enforced as a matter of

public policy.
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Wefirst observethat Dr. Mehta's argument is directed against MEAC, not ETSU.
However, paragraph 22 of the contract, the covenant not to compete, specifically providesthat ETSU is
athird-party beneficiary of the contract and is entitled to enforceits provisions. Evenif Dr. Mehtas
argument againgt MEAC wereto prevail, ETSU could till enforce the covenant as athird-party
beneficiary.
Theweaknessin Dr. Mehta's public policy argument againgt the involvement of MEAC
in the doctor-patient relationship isitstiming. The covenant was entered into in 1986. Dr. Mehtafirst
raised this “corporate practice of medicine” argument more than ten yearslater. Dr. Mehtais estopped
from raising theissue now. Our Supreme Court has held:
Equitable estoppd, in the modern sense, arises from the ‘conduct’ of the party . . . his
positive acts, and his silence or negative omisson to do any thing. Itsfoundation is
justice and good conscience. Its object isto prevent the unconscientious and inequitable
assartion or enforcement of clams or rightswhich might have existed, or been
enforceable by other rules of law, unless prevented by an estoppel; and its practica
effect is, from motives of equity and fair dealing, to creste and vest opposing rightsin the
party who obtains the benefit of the estoppel.

Balilesv. Cities Serv. Co., 578 SW.2d 621, 624 (Tenn. 1979) (citations omitted).

Inthiscase, Dr. Mehtas positive actsin practicing medicine as an employee of MEAC
and his silence or negative omission to make any objection inured to his great benefit. MEAC provided,
among other benefits, aniinitid referral network and office space, equipment and staff for more than a
decade. Accordingly, wefind heisestopped from now complaining that the contract involvesthe
corporate practice of medicine.

Even without the ten-year l1apse before Dr. Mehta raised the corporate practice of
medicineissue, hisargument on thisissue would fal. The corporate practice of medicineisenjoined in
Tennessee by T.C.A 8§ 68-11-205. In order to practice medicine in Tennessee, one must be licensed
by the Board of Medica Examiners, asprovidedin T.C.A 8 8§ 63-6-201, 202. Thereason for this
requirement is so that the Board can “examinethe qudifications of al gpplicantsfor certification of fitness

to practice medicine or surgery inthisstate. . . .” Therule exigtsfor the benefit of the citizens of this

State, who depend upon the Board to ensure that the practice of medicine is conducted only by qualified
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individuas. Thereisno evidencein the record that MEAC has or will subject the citizens of Tennessee
to such unauthorized medica practice. Accordingly, we further decline to apply the corporate practice
of medicinerulein thisinstancein favor of Dr. Mehta, who isnot amember of the class of citizensto be
protected by the statute and who seeks enforcement of the rule for other, more persona reasons.

Dr. Mehtanext argues, asto the public policy involved in the enforcesbility of this
covenant:

asamatter of public policy, this particular covenant should be unenforceable because

MEAC/ETSU cannot establish that it is necessary to protect any legitimate interests. If

the Court is not willing to take the additiona step of stating that al covenantsinvolving

practicing physicians are againgt public policy because they interfere with the

doctor/patient relationship, then certainly thistype of covenant isfar broader and more

onerous than ones recognized in other jurisdictions as enforceagble.

In adopting T.C.A 8 63-6-204(e) in 1997, our legidature implemented the public policy that
covenants not to compete are enforceable against physicians employed by faculty practice plans such as
MEAC, with somelimitations. The Act provides, in part:

The generd assembly further finds that restrictive covenants and prohibitions againgt an

employed physician’ sright to practice medicine upon the termination or conclusion of

the employment relationship with afaculty practice plan are reasonable and not inimical

to the public interest, subject to the tempora and geographic limitations set forth in

subdivison (2).

Those limitations provide that, in some cases, such covenants must be restricted to one county and
continue for no longer than two years. However, this case arises from a covenant entered into prior to
the enactment of T.C.A 8 63-6-204(e). Dr. Mehta saysthe |ater-enacted statute cannot be
retrospectively applied to uphold his covenant on public policy grounds. Heis correct. However,
MEAC arguesthat the enactment was not a substantive change in the law but merdly aclarification by
thelegidature of pre-exigting law. Indeed thereis support for MEAC’ sposition in thelegidative history.2
Accordingly, to resolve Dr. Mehta’ sfirgt threeissues, we must determine whether this particular 1986
covenant is enforceable in Tennessee asamatter of public policy, considering any specid circumstances

aswel aswhether it wasfair and reasonable, without being bound by the provisons of the later-enacted

Statute.
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Dr. Mehta, ETSU and the Trial Court agree that there are no casesin Tennessee
dedling with covenants not to compete againgt physicians, and that the leading Tennessee case on such
covenantsgenerdly is Hasty v. Rent-A-Driver, Inc., 671 SW.2d 471 (Tenn. 1984). Inthat case,
Rent-A-Driver, Inc. wasin the business of leasing services of truck driversto other businesses. Earl
Hasty entered into an employment contract as adriver for the company. The contract contained a
covenant not to compete against Rent-A-Driver in which Hasty agreed:

that for aperiod of six months from the date employeeislast assgned for work by

Rent-A-Driver, Inc. that employee will refrain from accepting or soliciting any

employment of the type performed by Rent-A-Driver Inc. from any account to which

employee has been assigned . . . within aone hundred miles radius from the offices of

Rent-A-Driver, Inc. . ..
Our Supreme Court held that non-competition covenantsin employment contracts are not favored in
Tennessee because they arein restraint of trade. However, they are not invalid per se and will be
enforced, provided they are reasonable under the particular circumstances. The Court set out factors
relevant in determining reasonableness: (1) the consideration supporting the agreements; (2) the
threatened danger to the employer in the absence of such an agreement; (3) the economic hardship
imposed on the employee by such a covenant; and (4) whether or not such a covenant should be inimical
to public interest. An employer cannot restrain ordinary competition. In order for an employer to be
entitled to protection under a non-competition covenant of an employment contract, there must be
special facts present over and above ordinary competition such that without the covenant not to compete
the employee would gain an unfair advantage in future competition with the employer.  Certain legitimate
business interests have emerged as being entitled to the protection of a non-competition covenant,
including the preservation of trade or business secrets and confidentia information. 1n other cases,
covenants have been upheld when the employee has associated closaly or had repeated contact with the
employer’ s customers so that the customer tends to associate the employer’ sbusinesswith the
employee (i.e., the employee becomes “theface” of the employer to its customers). General knowledge

and skill obtained by the employee, even if acquired with expensive training, is not a protectable interest

of the employer, but training in conjunction with other factors has been cited asafactor in upholding the
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reasonableness of acovenant. |1d. at 472, 473.

secrets or confidentia information, did not personally influence customers’ decisonsregarding use of the
employer’ s services, and did not receive training from the employer. There were no facts of the type
ordinarily used to attempt to justify a non-competition clause. The Court found that the basis of the
employer’ s suit was the loss of its employees to a competitor, and that “thisisthe type of injury which

results from ordinary competition and which cannot be restrained by contract.” Accordingly, the Court

The Supreme Court, in Hasty, found that the driver did not have trade or business

found the non-competition clause against Hasty to be unenforceable.

applied the principles st out in Hasty and considered medicine-related casesin other jurisdictions.® The
Tria Court then concluded, as quoted from the Trid Court’ s detailled Memorandum Opinion:

1

In the case before us, the Tria Court, in awell-reasoned and comprehensive anayss,

Covenants not to compete contained in an employment contract,
athough not favored in the law, are valid and enforceable if reasonable.

The reasonableness of such restrictive covenantsis amatter of law for
the court.

A covenant not to compete may be reasonable as to one employee and
unreasonable asto another. Each caseislimited to its own particular
facts. However, the resolution of the validity of this covenant under
these circumstancesisimportant beyond Dr. Mehtaaone. Other
physicians, both those employed by MEAC and physiciansin private
practice, and the College of Medicine are vitdly interested in and
concerned with the outcome of this case.

In determining the reasonabl eness of a covenant not to compete
involving aphyscian, in addition to the factors of time and geographical
limitations, the court must consider the “specid facts” of each Stuation,
the most important of which isthe public good.

The covenant not to competein thisingtance is reasonable on itsface
(no competition for five yearsin a seven-county area).

To determineif there are “specid facts” which render this covenant
enforcesble asto Dr. Mehta, the court must balance the competing
interests of the College of Medicineand itsclinicd arm, MEAC, and the
interests of Dr. Mehtaand the public.

A. Competing Interests.
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1 The College’ sinterest in recruiting and
retaining skilled faculty membersfor its
teaching and research goals.

2. The College’ sinterest in providing
quaity medicd care, especidly inthe
aress of gpecidization and
subspecidization.

3. The College’ sinterest ingiving its
medical students and residents adequate
clinica experience which can only come
through having a sufficient patient base.

4. Dr. Mehta’sinterest in the likelihood of
agreater income and more personal
freedom in private practice.

5. Dr. Mehta’ sinterestinremaninginthe
community where he has now
developed sgnificant ties.

6. Thepublic’ sinterest in having accessto
ahighly skilled professond such asDr.
Mehta

7. The public’ sinterest in having the
College of Medicine and itsfaculty
practice plan not only remain viable, but
continue to grow in both prestige and its
contribution to the community.

B. Factors bearing on “condderations’:

Dr. Mehtaentered into the contract with the College and MEAC
knowingly and at no bargaining disadvantage. He did not haveto take
this employment opportunity; with his qudifications he would have had
many opportunities availableto him, just ashenow has. Dr. Mehta
was the beneficiary of and further devel oped the patient referral network
with area physicians. Immediately upon his departure from MEAC and
the College, Mehta opened his private practice in competition with
University Physicians on the following day. He has taken the acquired
referra network with him. The College has replaced Mehtawith Dr.
Thomas Chin, also aboard-certified pediatric cardiologist. However,
the area physcians are continuing to refer their child patients with heart
problemsto the same physician they have for many years, Dr. Mehta
The College and MEAC are not able to replace those patientsin this
limited market. The Department of Pediatrics, and hence the College of
Medicine, have sustained asignificant loss, both of income, which affects
equipment, supplies, space, and recruitment of new physicians, and the
clinica opportunitiesfor sudents and resdents. Thislossisirreparable
solong as Dr. Mehtaremains and competes with hisformer employer.
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There should be some sanctity to acontract. A contract isaset of

promises. Dr. Mehtacommitted himself to not entering into competition

with University Physicians (MEAC) inthisarea. He hasbreached his

commitment. Hisbreach has caused and will continue to cause

substantial and irreparable damage, monetarily and educationdly, to

Universty Physicians and the College of Medicine.

The Tria Court found the covenant not to compete enforceable asto Dr. Mehtaand
permanently enjoined him from engaging in the practice of medicinein the restricted areafor aperiod of
fiveyears, “commencing thisday.”

This caseinvolves competing public interest condderations. Thefirg such interest isthe
right of a patient to choose her physician and to be allowed to continue that relationship even after the
physician leaves her place of employment. The competing public interest isthe public’ sinterest in having
an accredited, qudified, and well staffed medical collegein upper East Tennessee. Itisinthe public’s
interest for the medica college, ETSU, to have a sufficient patient baseto alow it to train medica
students, interns, and residentsin the most effective and best way possible. The public benefits by
having these wdll trained physicians enter into the practice of medicinein the State of Tennessee.

Applying the public policy condderations and specia circumstances of Tennessee
medical schools as described above by medica educators and administratorsat ETSU to the facts of
this case, we agree with the Tria Court that the covenant is enforceable against Dr. Mehta. We
emphasize that thisdecison islimited to the facts of this particular case, and that each Situation must be
decided on its own merits. Theinvolvement of ETSU, Quillen College of Medicine, as anamed third
party beneficiary of the covenant not to compete, was crucia to both the Tria Court’sand our
determination that the covenant not to compete should be enforced againgt Dr. Metha. Thisisnot a
Stuation where a physician leaves a purely private practice group and proceeds to compete againg that
private practice group. We express no opinion whether or not the public’ sinterest would mandate the
enforcement or non-enforcement of a covenant not to compete involving aphysician’ sleaving hisprivate
practice group to compete against that private practice group.

Thepublic’sinterest in having an accredited medical school in upper East Tennessee
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cannot be questioned. The public’sinterestin ETSU’ sbeing ableto recruit and retain skilled faculty
members cannot be questioned. The public’ sinterestin ETSU having stability inits patient population
base to enableit to provide sufficient and adequate exposure to patients to itsresidents, interns and
medical students cannot be questioned. We find these public interests to be of paramount importancein
resolving thisdispute. All eements necessary to the enforcement of the covenant not to compete are
present here. We affirm the judgment of the Trial Court on issues one, two, and three.

Dr. Mehtanext raisesthe issuethat the Tria Court erred “infailing to find that there was
not [sc] intentiona/negligent misrepresentation relating to hisinducement to sign the employment
contract containing the covenant.” The Trid Court found that Dr. Mehta had not carried his burden of
proving misrepresentation.

In Tennessee, negligent misrepresentation is defined asfollows:

Onewho, in the course of his business, profession or employment, or in any other

transaction in which he has apecuniary interest, suppliesfalse information for the

guidance of othersin their businesstransactions, is subject to liability for pecuniary loss

caused to them by thelr judtifiable reliance upon the information, if hefailsto exercise

reasonable care or competence in obtaining or communicating the information.

Robinsonv. Omer, 952 SW.2d 423, 426 (Tenn. 1997), quoting Restatement (Second) of Torts, 8§
552 (1977).

The gatute of limitations for negligent misrepresentation is three years from the accruing of  the cause of
action. City State Bank v. Dean Witter Reynolds, Inc., 948 SW.2d 729, 735 (Tenn.

Ct. App. 1996) perm. app. denied (Tenn. 1997); T.C.A § 28-3-105.

Intentional misrepresentation in Tennesseeisfraud in the inducement of a contract, the old
common law action of decelt, for which the Statute of limitationsisthreeyears. Alexander v. Third
National Bank, 915 SW.2d 797, 799 (Tenn. 1996), quoting Vancev. Schulder, 547 SW.2d 927
(Tenn. 1977); T.CA § 28-3-105.

A cause of action accruesfor ether intentional or negligent misrepresentation when a

plaintiff discovers, or in the exercise of reasonable care and diligence, should have discovered, hisinjury

and the cause thereof. City State Bank v. Reynolds at 735.
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Inthiscase, Dr. Mehtaknew or should have known soon after accepting employment
in 1986 that other physicians were not required to Sgn the covenant. His contract of employment
providesthat Minutes of the Board of Directors of MEAC areintegrated into the contract, and he
tedtified that those minutes were made available to him. The resolution adopting the covenant, aswell as
the votes alowing each deviation or release from the terms of a covenant not to compete, were placed in
the Minutes of the Board of Directors. The record is clear that Dr. Mehta knew or should have
discovered long before duly 10, 1994 “. . .hisinjury and the causethereof.” Since Dr. Mehtadid not
make any clam againgt MEAC or ETSU for misrepresentation until July 10, 1997, when hefiled his
Answer inthis case, hisclam of negligent/intentional misrepresentation is not timely, and Defendant’ s
issuefour iswithout merit..

Dr. Mehtanext rasestheissuethat the Tria Court erred infailing to find that MEAC
and ETSU had waived their entitlement to enforcement of the covenant by their actions. The Trid Court
found:

Astowaver, itistruethat certain physicians who were subject to the restrictive
covenant were released from it and immediately allowed to establish apracticein the
restricted area. However, these were generdly loca physicianswho had prior tiesto
the community. Asnoted earlier, psychiatrists were not required to sign the covenant.
The fact that some few physicians have been rel eased from the covenant does not
congtitute awaiver by MEAC of itsright to enforce that part of the agreement and the
Court so FINDS and HOLDS. See 28 Am.Jur.2d Estoppel and Waiver § 154.

In Tennessee, “[w]aver isavoluntary relinquishment of someright, aforegoing or giving
up of some benefit or advantage, which, but for such waiver, he would have enjoyed. It may be proved
by express declaration; or by acts and declarations manifesting an intent and purpose not to claim the
supposed advantage; or by acourse of acts and conduct, or by so neglecting and failing to act, asto
induce abdlief that it was hisintention and purposeto waive.” Knoxville Rod and Bearing, Inc. v.
Bettis, 672 SW.2d 203, 207 (Tenn. Ct. App. 1983) perm. app. denied (Tenn. 1984). The actsor
course of conduct must be clear, unequivoca and decisive acts of the party or an act which shows

determination not to have the benefit intended in order to congtitute awaiver. Id. Inthis

casg, dl of MEAC' sacts clearly indicate a determination to enforce the covenant rather than to waiveit.
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Each time a physician sought release from the covenant, the Board of Directors of MEAC discussed the
circumstances, determined whether special circumstances existed and voted on the matter. Thereis
nothing in the record indicating that any physician was ever released from the covenant without specific
approval of the Board of Directors. Nor were any of the releases pro forma. There were very few
releases over the eleven yearsin question, and each one was shown to be rationally based on specid
facts. Employers should be encouraged to make an independent determination concerning each
employee asto whether or not it is necessary to enforce a covenant not to compete. 1f we accept Dr.
Mehta’ s position, we will tel employersthat if they wish to retain the right to enforce a covenant not to
compete againgt any employee, they must enforce al covenants not to compete even if such enforcement
is not necessary to protect the employer’ sinterest. We declineto do this. Therecord is clear that when
Dr. Mehtagave notice of hisresignation, MEAC and ETSU informed him that they would enforce his
covenant not to compete. We find no evidence in the record to support Dr. Mehta’ s contention that
MEAC waived the covenant, and therefore we affirm the ruling of the Tria Court on Dr. Mehta’ sissue
number five

Next Dr. Mehtaraisestheissuethat the Trid Court erred in not finding that MEAC and
ETSU breached its contract with him for failure to provide adequate equipment, space, research funds,
andfacilities. TheTrid Court found:

Thereisinsufficient proof that Mehta was not furnished adequate space or facilitiesto
operate hispractice. It isunderstandable that he wanted more of everything, but budget
congraintsin a state-supported university will not ways permit that.

Dr. Mehta’s employment contract permits the Board of Directors of MEAC to
determine the extent of their respongbility for his office space, equipment and other expenses. The
contract provides, as pertinent:

20. Office Space, Equipment, and Other Expenses. First party [MEAC] agreesto
provide to Second Party [Dr. Mehta] such office space, equipment, and other
appropriate expenses as may be necessary for himvher to perform hisher services as
outlined herein and as determined and approved by the Board of Directors. Second

Party agreesto pay al other professional expenses not covered by First Party.

The record indicatesthat Dr. Mehta had meetings, both within the Pediatric Department
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and with the President of ETSU and MEAC, seeking to resolve his complaints about office space. The
gtuation at that time was not optimal for any members of the Pediatric Department faculty. Dr.
Adebonojo had accommodated Dr. Mehtawhen his office was moved from Kingsport to Johnson City
by renting specia office space for him at an annua cost to MEAC of $67,000. Adebonojo testified that
he was unable to justify the rental expensein termsof the overall department budget as TennCare
changes began to severely decrease income. Other faculty members testified that the office space was
smdl for al of them. It doesnot gppear that Dr. Mehtawas singled out for inadequate provisons. We
agree with the Tria Court that “budget congtraints in a state-supported university” arelegitimate
consderations. Thefindingsof fact of the Triad Court on thisissue are presumed correct unlessthe
preponderance of the evidence is otherwise. We affirm the judgment of the Tria Court on thisissue.

Dr. Mehta'slast issueisthat the Trial Court erred in awarding damages and the
computation of the same aswell as erred in granting afive-year enforceable covenant. Astothe
damages, the Trid Court found:

The Court, utilizing Schedule A of the Pershing Y oakley report presented by Martin
Brown (Tria exhibit 32) finds damages from May 1, 1997 to June 15, 1999 to be
$358,265.00.

Both Dr. Mehtaand MEAC cite Chisholm & Moore Mfg. v. U. S. Canopy Co., 77
S\W. 1062 (Tenn. 1903) as controlling on the issue of whether lost profits are recoverablein aclaim for
breach of contract. That case was most recently considered in Wachtel v. Western Szzin, 986
SW.2d 2,6 (Tenn. Ct. App. 1998) perm. app. denied (Tenn. 1999). The Wachtel Court
affirmed the long-held principle that remote and specul ative damages may not be recovered for abreach
of contract, but contract damages that are proved with reasonable certainty may be recovered.

Dr. Mehtaarguesthat MEAC’ sfinancid expert witness, Martin Brown, aC.P.A. with
Pershing Y oakley & Associates, “did nothing more than project Mehta' s cash flow over time without
any substantiation as to factors such as new physicians coming to the area, population changes, and
changesin insurance requirements which would obvioudy effect [Sc] any patient base.” Dr. Mehta

faled to provide any countervailing expert financid testimony. We have reviewed the “Damage Estimate
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Report - Medicd Education Assistance Corporation - Pediatric Cardiology Divison” prepared by
Pershing Y oakley and introduced at trial by MEAC. Likethe Tria Court, we find the 25-page report to
be comprehensve and credible. Accordingly, we find the Trid Court did not err in relying on this
unrebutted expert evidence to set damagesin this case.

As stated earlier, the Trial Court, after awarding damages of $358,265 to MEAC, dso
enjoined Dr. Mehtafrom practicing in the retricted areafor aperiod of five yearsfrom the date of the
Trid Court’s June 14, 1999 order. Dr. Mehta arguesthat the Trial Court’ sdecison, in effect, converts
thefive year restriction into aseven year retriction. Thereis merit to Dr. Mehta' s position.

As expressed above, MEAC has alegitimate contractua interest to protect through this covenant not to
compete, asdoes ETSU. However, MEAC’sand ETSU’ sinterestsare not identical. ETSU’ssole
interest isin prohibiting Dr. Mehtafrom practicing in the restricted area. MEAC wishesto recover
monetary damages from Dr. Mehtaaswell as prohibit him from practicing in therestricted area.  There
is overlap inthat MEAC provides 31% of ETSU Medicd School’stotal annual budget. Thisfact
Stuation requires this Court to balance the legitimate interests of these parties to enforce areasonable
covenant not to compete. Dr. Mehta should not be allowed smply to buy completely out of the
covenant not to compete by paying MEAC damages as such would not protect the legitimate and
compelling interests of ETSU. However, Dr. Mehta should not have hisfive year covenant not to
compete transformed into a seven year covenant not to compete. For these reasons, it isour opinion
that areasonable enforcement of this covenant not to compete requires that the monetary damages
againg Dr. Mehta be affirmed, that the covenant not to compete be enforced for atwo year period
beginning 30 days from the date of entry of our judgment, and that MEAC be awarded additional
damages from Dr. Mehtafor the time of his continued competition from the date of the Trid Court’s
judgment through the date of entry of our judgment.

MEAC raises oneissue on apped, that the Tria Court erred in awarding Dr. Mehtasix
months’ severance pay as provided under his contract with MEAC.

On duly 9, 1999, the Tria Court heard Defendant’ s Motion to Alter or Amend and
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overruled the motion “except asfollows.”
(i) that the Court is of the opinion that the damage award made to the plaintiff MEAC
should be reduced by the amount representing the six months severance pay which was
provided in paragraph 15 of Dr. Mehta’ sProfessona Services Agreement which the
Court finds Dr. Mehtawas entitled to receive and the parties stipul ate that amount to be
$21,050.50. ...

TheTria Court then ordered plaintiff’s damage award reduced by $21,050.50 to atotal of

$337,214.95.

MEAC arguesthat Dr. Mehtais not entitled to recover the severance pay because he
breached the employment contract by leaving MEAC and setting up acompeting practice. Dr. Mehta
arguesthat the severance pay was based on a percentage of fees aready earned prior to hisleaving, and
that “asthe Trial Court found, Mehtawould be entitled to a set off for those amounts against the
judgment awarded to MEAC on atheory that MEAC would be unjustly enriched if it received both
damages and the monies due Mehta from his collections.”

“Unjust enrichment is aquasi-contractua theory or isacontract implied-in-law in which
acourt may impose acontractua obligation where one does not exist [citation omitted]. Courtswill
impose a contractual obligation under an unjust enrichment theory when: (1) thereis no contract between
the parties or a contract has become unenforcesble or invaid; and (2) the defendant will be unjustly
enriched absent aquasi-contractua obligation.” Whitehaven Community Baptist Church v.
Holloway, 973 SW.2d 592, 596 (Tenn. 1998).

Theaward to Dr. Mehtaisnot anissue of unjust enrichment. Itisanissue of the
enforcement of the terms of the contract. We have required Dr. Mehtato abide by his obligation not to
compete against MEAC and ETSU and to pay damagesto MEAC for the breach of that obligation. It
followsthat, in the enforcement of this contract between the parties, fundamenta fairness requires that
MEAC aso upholditsend of the bargain. Accordingly, we affirm the Trial Court’s award of severance

pay to Dr. Mehtaunder the terms of the contract.

CONCLUSION

The judgment of the Trid Court is affirmed as modified and this cause is remanded to the
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Trid Court for a determination of the additiond damages due from Dr. Mehta to MEAC and for such
further proceedings, as may be required, consistent with this Opinion. The costs on appedl are assessed

agang the Appdlant, Dr. Ashok V. Mehta.

D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.

CHARLESD. SUSANO, JR,, J
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