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OPINION

This case involves a constitutional challenge to the application of a
certain policy of the Tennessee Department of Correction (“the Department™).
The petitioner, an inmate in the Department, filed this declaraory action asking
the court to declare unconstitutional one of the Department's disciplinary
policies, Policy 502.02, as it applied to him. This policy, which was enacted
after the petitioner wasinitially sentenced, providesfor an extension of the date
of aninmate's parole eligibility as a punishment for the inmate's commission of
adisciplinary offense whilein prison. Thetrial court granted arule 12 motion
dismissingthe petitioner'sactionfor itsfailureto state aclaim upon which relief

could be granted. We affirm thetrial court's dedsion.

The petitioner/appellant in thisaction isHarry Ward who is currently an
inmatein the custody of the Tennessee Department of Correction. 1n1981, Mr.
Ward was convicted of four counts of armed robbery with a deadly weapon as
well as a count of petit larceny for which he received a sentence of 30 yearsin
prison. Additionally, Mr. Ward was adjudicated a habitual crimind and was
sentenced to lifein prison. The effective dateof Mr. Ward's sentence for the
robbery convictionswasJanuary 21, 1981 andfor thelife sentencewas February
1, 1983.

Whileimprisoned, Mr. Ward committedinstitutional disciplinary offenses
by assaulting two officers on two different occasions. After thefirst of thesein
1993, the Department Disciplinary Board punished Mr. Ward by extending his
parole release eligibility date. The Board increased the proportion of the
sentence that Mr. Ward must serve before becoming eligible for parole from
35% to 65% which effected an increase in his release eligibility date (RED)
fromthe years 2010to 2040. Againin June of 1994, disciplinary charges were
pressed against Mr. Ward for the assault of another staff member. Asaresult,
the proportion of hissentencethat must beserved before he could beeligiblefor
paroleincreased from 65% to 95% and his RED increased from 2040 to 2070.



ItisMr. Ward'sposition that the Department waswrong inincreasing the
proportion of his mandatory sentence in these two instances. The Department
implemented this punishment for Mr. Ward's disciplinary offenses pursuant to
its Policy 502.02 which was not in effect at the timethat hisinitial crimeswere
committedin 1981. Mr. Ward claimsthat the imposition of this policy against
him amountsto aviolation of the ex post facto clauses of the state and federal
constitutions and the due process dause of the Fourteenth Amendment. He
argues that he may not receive a greater punishment than he would have

received under the prior law.

The Department of Correction denied Mr. Ward's pro se request for a
declaratory order finding that hiscontentions regarding this disciplinary action
were erroneous and without merit. The Department stated that the fact that Mr.
Ward was convicted of afelony in 1981 was irrelevant. Departmental policy
regarding the consequences of disciplinary hearings wasin effect in sufficient
time, since February of 1989, for him to be aware of the penalty for improper
actionson his part such that there was no ex post facto violation. Further, there
was no due process violation since he was found guilty in aproper disciplinary
hearing with all due process provisionsin place. Finally, the Department stated
that because Mr. Ward's request was for action on a policy matter, it was not
subject to a declaratory order pursuant to Tenn. Code Ann. § 4-5-102(10)(A)
(1991).

Inthetrial court, the statefiled amotion for aRule12.02(6) dismissal for
Mr. Ward'sfailureto stateaclaimfor relief. Thetrial court granted said motion
reasoning as follows:

At the time of the petitioner's crime and conviction, rdease
eligibility for Class X felons was governed by Tenn. Code Ann. §
40-28-301, which provided in part:

(h)(1) Therelease[classification] eligibility dateprovided

for in this section shall be the earlies date a person

convicted of a Class X felony shall beeligiblefor release

classification status, such date bang conditioned on the
prisoner's good behavior whilein prison. For aviolation

of any of the rules of the department of correction or the

institution in which the person is incarcerated the

commissioner of correction or his designees, may defer



the release classification eligibility date so asto increase
the total amount of time a person must serve before
becoming eligible for release classification status. This
increase may, in the discretion of thecommissioner, bein
any amount not to exceed the full sentence origindly
imposed by the court and shall be imposed pursuant to
regulations promulgated by the commissioner of
correction.

The petitioner had notice that, pursuant to Tenn. Code Ann. §
40-35-[5]01, his release eligibility date was conditioned on his
good behavior and that the Commissioner could defer his release
eligibility datefor aviolation of department rules. The petitioner's
release eligibility date was extended because he violated
department rules.

Tenn. Code Ann. 8§ 40-35-[5]01(h) provides that an inmate's
release eligibility date may be increased in any amount not to
exceed the full sentence originally imposed by the court. The
petitioner's original sentence was a life sentence. His original
release eligibility datewas based on the service of 35% of hislife
sentence. The effect of extending his release eligibility date by
60% is that the petitioner is not eligible for release until after
service of 95% of his sentence, which does not exceed the full
sentence originally imposed. The petitioner's release eligibility
datewas extended pursuant to alaw whichwasin effect at thetime
of the petitioners crime and conviction.

This issue has been before this court on more than one occasion and we
have consistently heldthat Policy 502.02 isnot an unconstitutiond ex post facto
law. Ogburn v. Tennessee Dept. of Correction, 983 S.W.2d 677, 679 (Tenn.
App. 1998); Rowland v. Bradley, 899 SW.2d 614 (Tenn. App. 1994);
Blankenshipv. Campbell, No. 01A-01-9603-CH-00099, 1996 WL 346682 at * 2
(Tenn. App. 1996). "An ex post facto law imposes punishment for an act which
was not punishable at the time it was committed; or imposes additional
punishment to that then prescribed.” Ogburn, 983 SW.2d a 679 (quoting
Blankenship, 1996 WL 346682 at *2 (quating Weaver v. Graham, 450 U.S. 24,
101 S.Ct. 960, 67 L .Ed.2d 17 (1991))). Policy 502.02 wasin effect at thetime
that Mr. Ward committed each inditutional offense and thus the consequences
that could result from his actions were fixed and have not been increased by
subsequent legislation. See Rienholtzv. Bradley, 945 SW.2d 727, 730 (Tenn.
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App. 1996). Mr. Ward's original sentence isunchanged; heis simply required
to serve a greater percentage of that sentence due to hisfailure to demonstrate

good behavior while in prison.

AlthoughMr. Ward alleged that hisdueprocessrightshavebeenviolated,
he does not allege any facts to support this conclusion. Mr. Ward does not
assert that he was deprived of notice, a hearing, the right to be present, nor the
right to produce evidence on hisown behalf. Therefore, wefind that he has not

stated a claim based on alack of due process.

Weagreewiththetrial courtin bothitsreasoning anditsconclusion. Mr.
Ward has not shown that thelaw inflicted agreater punishment on him than was
permissible at the time of his offense. In addition, we find that Mr. Ward has
failed to present the facts which would constitute a claim for a due process

violation. Thetrial court istherefore affirmed.

WILLIAM B. CAIN, JUDGE

CONCUR:

BEN H. CANTRELL, PJ., M.S.

PATRICIA J. COTTRELL, J.



