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OPINION

AFFI RVMED AND REMANDED

Susano, J.



Thi s controversy focuses on a subdivision lot that is
owned by nunerous tenants in common. The lot in question, Lot
10, with di nensions of 196.14" x 100.4' x 245" x 160.2', is
| ocated in Thatcher Shore Acres Subdivision in Ham |ton County.
Significantly, it has water access to Chickamauga Lake. |In 1981,
it was conveyed to the plaintiffs or their predecessors in title,
38 of the 39 property owners of Thatcher Shore Acres Subdivision,
by the subdivision s devel oper, Janes C. Thatcher. By such
conveyance, each of the grantees received an undivided 1/39th
interest in Lot 10. Such an interest -- a 1/39th -- was al so
conveyed to a predecessor in title of defendants Dewayne and

Rhonda Scott (“the Scotts”).

The Scotts purchased a ot in a nearby subdivision,
al so devel oped by James Thatcher, which is referred to as
That cher Shore Acres Lots 41 through 68, or the second That cher
Shore Acres Subdivision. A third devel opnent, known as the
Lasl ey Subdi vision, was al so devel oped on adj acent property
subsequent to the devel opnent of the two Thatcher Shore Acres
subdi vi sions. The second Thatcher Shore Acres Subdivision and
t he Lasl ey Subdivision also contained community “out lots” with
wat er access; however, the “out lots” in the latter two
subdi visions were ultimately sold in tax forecl osure sales.
Thus, the property owners in these two devel opments apparently

were left without any community | ake access.

The Scotts initially purchased Lot 41 in the second
That cher Shore Acres Subdivision. However, they subsequently

purchased Lot 39 in the original subdivision and thereby acquired



their grantor’s 1/39th undivided interest in Lot 10 of that
devel opnent. Shortly thereafter, the Scotts conveyed a 1/ 7800t h
interest in their 1/39th interest in Lot 10 to property owners in
the second That cher Shore Acres Subdivision and the Lasl ey

Subdi vi sion.?

Foll owi ng the Scotts’ conveyances, the plaintiffs filed
this action against the Scotts and their grantees, seeking to
voi d the various conveyances by the Scotts, as well as to recover
punitive damages, attorney’s fees and costs. Follow ng a bench
trial, the trial court found that, although the Scotts’ deed to
Lot 39 did not contain a prohibition against subdividing their
undi vided 1/39th interest in the | ake-access |ot, such action
clearly had the effect of placing an additional burden on the
property, to the detrinment of the Scotts’ co-tenants.
Consequently, the court held the conveyances to be void and of no
effect. It awarded nom nal conpensatory danmages of $10 and
puni tive damages of $5,000 to the plaintiffs. The court

subsequent|ly set aside the award of punitive danmages.

The Scotts appeal ed, raising the foll ow ng issue for

our consi deration:

Does Tennessee |law allow a fee sinple co-
tenant with an unrestricted fractional
Interest in a comon |ot to convey fractional
interests to third parties, and did the
Chancel l or err by voiding such a conveyance?

The deed representing the subject conveyance indicates that the Scotts
are conveying “a portion of [their] 1/39th...interest.” However, it would
appear that the grantees received an undivided 1/7800th interest in Lot 10
rather than 1/7800th of 1/39th interest in that |ot.
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The plaintiffs urge us to uphold the trial court’s decision
voi di ng the subject conveyances, but to reinstate the award of

punitive damages and award themtheir reasonable attorney’s fees.

The Suprene Court, in describing the rights and duties
of co-tenants, has quoted with approval the follow ng excerpt

from Tennessee Juri sprudence:

Tenants in comon stand in a confidenti al
relation to each other as to the joint
property, and the sane duties are inposed on
themas if a joint trust were created by
contract between them |In such case, the
relation of trust and confidence between them
binds all to put forth their best exertions
to protect the comon interest, and forbids
the assunption of a hostile attitude by any
of themtowards the rest.

The possession of one is the possession of
all unless he clains to hold exclusively for
himsel f. Tenants in common are jointly
seized of the entire estate, each having an
equal right of entry, and the possession of
one is regarded as the possession of al

until a disseisin of the others by actual
ouster. Each has the sane right to the
possession, and the title of each extends to
t he whol e.

Headrick v. Carter, 897 S.W2d 256, 259-60 (Tenn. 1995)(quoting

8 Tenn. Jur. Cotenancy 8 6 (1992) (enphasis in Headrick omtted)).
Ceneral ly speaking, the applicable | aw regardi ng the
conveyance of a co-tenant’s share is correctly stated in 8

TENN. JUR., Cotenancy 8 9:

A joint tenant may di spose of his share and

convey it to a stranger, who will hold
undi vi ded, and in conmon with the other
owner s.



The Scotts assert that a | awful conveyance, by definition, can
never be a hostile act. Wile this my be generally true, a

| awf ul conveyance under certain circunstances can have such a
severe adverse inpact on the other co-tenants’ known use of the
subj ect property that it can only be considered a “hostile” act
agai nst the co-tenancy. Such is the situation in the instant

case.

Prior to the conveyance at issue, this relatively snal
subdi vi sion | ot was burdened only by the com ngs and goi ngs of
peopl e associated with 39 property owners. However, as a result
of the subject conveyances, the potential use of this |ot was
approxi mately doubl ed, rendering it subject to use by over 40
addi ti onal property owners, the nenbers of their househol ds, and
potentially their invited guests. 1In fact, to uphold such a
conveyance woul d concei vably increase potential use of the |ot
exponentially, given that any other co-tenant -- whether a hol der
of a 1/39th or 1/7800th interest -- could simlarly subdivide his
or her interest. Calculation of the ultimte nunber of potenti al
users of the ot is subject only to the bounds of one’s

i magi nati on.

It is therefore the opinion of this court that, under
the uni que circunstances of this case, the conveyances in
guestion constitute an “assunption of a hostile attitude” by the
Scotts against their co-tenants, and a violation of the “relation
of trust and confidence” binding each tenant “to put forth [his

or her] best exertions to protect the common interest [of the co-



tenancy].” See Hendrick, 897 S.W2d at 259-60. As such, they

cannot be allowed to stand.

We do not find that the evidence preponderates against
the trial court’s ultimate decision not to award punitive damages

and attorney’'s fees. Rule 13(d), T.R A P.

The judgnent of the trial court is affirmed. Costs on
appeal are assessed agai nst the appellants. This case is
remanded to the trial court for such further action, if any, as
may be required, consistent with this opinion, and for the
col l ection of costs assessed below, all pursuant to applicable

| aw.

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

WlliamH |[|nman, Sr.J.



