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The W1 son County Board of Zoning Appeals (“the BZA’)
denied the petition of WIlson County Youth Energency Shelter,
Inc. (“the Shelter”) for a use on review to construct a group
home on 5.46 acres of property in WIlson County. The Shelter
proposes to nove its existing facility in the county to the new
| ocation. On petition for certiorari, the trial court affirned
the action of the BZA. The Shelter appeals, arguing that the
BZA's decision was illegal, arbitrary, and beyond its
jurisdiction. By way of a separate issue, the Shelter argues
that there is no material evidence to support the BZA s denial of

Its petition.

|. The Petition

The Shelter proposes to build a group honme as a
resi dence and in-house-schooling facility for up to 12
i ndividuals in an A-1 Zone -- being the Agricultural Zone -- in
Wl son County. The honme is designed to accomobdate up to 12

i ndi vidual s and two staff nenbers.?

Testinmony before the BZA reflects that the residents
are, and will continue to be, children between the ages of 12 and
18. Sone are abused and negl ected, while others have been unruly
at honme. The honme is described as a level-one facility -- “not a
| ock-down facility.” Some of the inhabitants have been guilty of
“passi ve delinquen[cy] charges,” such as burglary and m nor

| arceny, while sonme have “drug issues.” The hone does not take

The Shelter offered testi mony that nore than two staff members woul d
someti mes be at the hone.



children who have been guilty of violent crines.

The majority of the children cone fromthe Departnment
of Children Services under a contract with the state.
Approxi mately 25% of the residents are from WIson County. The
average stay is approximately 27 days. 1In 1996, the existing
facility in Wlson County serviced 162 children. The director of
the facility testified that there had been runaways in the past
but that there were no incidents associated with those
individuals. He stated that the Shelter had been at its present
| ocation, on a quarter-acre |lot, for seven years with no problens

regarding crime in the conmunity.

When the children leave the facility, some go to foster
hones; sone return hone; and sonme go to the WIson County Youth
Ranch, another group honme in WIlson County. The hone operated by
the Shelter is described as a “tenporary energency shelter.” The
facility is a United Way agency. It receives $45 per day per
child fromthe state to help defray the daily per-child cost of

$56. United Way and private fund-raising make up the difference.

1. The Opposition

The Shelter’s petition was net by a petition in

opposition signed by 96 individuals who live in the area of the

proposed site. Nunerous people spoke in opposition at the

heari ng before the BZA

Anmong t he reasons given for opposing the Shelter’s



petition were the follow ng: because the “crine rate [is]
clinmbing like it is”; there are elderly people in the conmunity
who don’t feel safe “by having this type of shelter put in their
comunity”; the proposed hone will depreciate the values of the
surroundi ng properties; at “other facilities,”? there “has been a
| ot of robbery around the area, break-ins”; fear that soneone
will break out “and rob sonebody, or rape[] one of the[] kids in
t he nei ghborhood”; because there is no public sewer “out there”;
“won’t feel safe to let the kids roam around”; two people can't
supervise “12 kids with this type background”; a nearby creek
will rise and cover up the property in question; problens with
sewage because of the conposition of the soil; lack of water to

the site; and simlar conplaints.

The nei ghbors’ vocal opposition was net by statenents
of the Shelter’s personnel to the effect that there was a water
easenent to the property; that a fire hydrant had al ready been
purchased; and that the property had been approved by the Health

Departnent for a sanitary septic tank system

I11. Planning Staff’s Reconmendati on

The W son County Pl anni ng Comm ssion staff reconmended
approval of the Shelter’s petition “if it is found by the [BZA]
to followthe intent of the A-1 district.” The staff suggested
that the BZA give “[c]areful consideration...to the |evel of

services available to” the property, and stated that

“These “other facilities” were not identified. No one testified as to
any crimes or other incidents involving the residents of the Shelter’s
existing facility.



there is no public water along this portion
of Hi ghway 231 South and fire protection
woul d be restricted accordingly. There’s no
fire hydrant, and service would be provided
by Energency Managenent from a punper truck
Staff is concerned with the lack of fire
protection for this proposed group hone.

| V. BZA' s Deci si on

In a three-to-one decision, the BZA denied the
Shelter’s petition. As a basis for its decision, the BZA cited

t he proposed “location,” lack of fire protection, and the nunber

of people at the group hone on a daily basis.

V. The A-1 Zone

As pertinent to the issues on this appeal, WIson

County’s A-1 Agricultural Zone regul ations provide as foll ows:

SECTI ON 5. 20 AGRI CULTURAL (A-1)
5.20. 01 GENERAL | NTENT
This district is intended to accombdate uses
typically conducted in agricultural areas, in
addition to rural density residential uses.
Wthin A-1 Agricultural Districts as shown on
the O ficial Zoning Atlas of WIson County,
the follow ng regul ations shall apply.
5.20. 02 USES PERM TTED

* * *
5. 20. 03 USES PERM SSI BLE ON APPEAL
The foll owi ng uses nay be perm ssible on
appeal by the Board of Zoning Appeals in
accordance with provisions contained in
Section 6.40 of these regul ations.

A. Arcraft landing field, hangars and
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equi pnment .

* * *

Aut onobi | e graveyard;

Bi cycl e service and repair;

Cenetery,

Chur ch;

Commercial animal facility;

Country d ub;

Dog kennel ;

Gol f course;

G oup hone;

Hospi tal ;

Li brary;

Li vest ock hol di ng/ f eedi ng area;

Manuf acturing incidental to retail
ut|I|2|ng no nore than 35% of the area of
structure for manufacturing;

O Nursing hone;

P. Recreational uses;

Q Retirenent center

R Sanitary landfill subject to neeting al
requirenents of a registered solid waste

di sposal site as defined in Chapter 1200-1-7
of the Rules of the Tennessee Departnent of
Public Health and Environment and any
criteria identified by Wlson County

of ficials;

S. School;

T. Service uses;

U Uility and/or governnental use;

V. Uses permtted or perm ssible on appeal
in a C1 Neighborhood Commercial District.
W Oher simlar uses as reviewd and
approved by the Board of Zoning Appeal s.

2:2!‘?*947'15071m53r)w

5. 20. 04 USES PRCH BI TED

Uses not specifically permtted or
perm ssi bl e on appeal .

(Enmphasi s added). Pertinent provisions regarding the BZA are as

foll ows:

SECTI ON 6. 40 BOARD OF ZONI NG APPEALS

6. 04. 01 CREATI ON AND APPO NTMENT. A WI son
County Board of Zoning Appeals (hereafter
referred to as the Board) is hereby
established in accordance with Section 13-7-
106 of the Tennessee Code Annotated. ..



* * *

6.40. 04 PONERS. The Board shall have the
foll owi ng powers and duties:

* * *

B. SPECI AL EXCEPTIONS. To hear and deci de
i n accordance with the provisions of this
regul ati on, requests for special exceptions,
such as uses permtted on appeal,...

The Board nay at its discretion require
reasonabl e conditi ons be net concerning the

| ocation of structures, access to property,
noi se, dust, vibrations, and any other
reasonabl e requirenent the Board deens
necessary to protect the surroundi ng property
when granting special exceptions,..

* * *

D. PROCEDURE FOR AUTHORI ZI NG A SPECI AL
EXCEPTI ON AS A USE PERM SSI BLE ON APPEAL
The foll ow ng procedure is established to
integrate properly the Uses Perm ssible on
Appeal with other land uses |ocated in the
zone. These uses shall be reviewed by the
Board of Zoni ng Appeals as a Speci al
Excepti on Use on Appeal request and

aut hori zed or rejected under the foll ow ng
pr ocedur e:

1. APPLICATION. An application shal
be filed wwth the Board of Zoning Appeals for
review. Said application shall show the
| ocation and intended uses of the site, and
shal |l be acconpani ed by five (5) copies of a
pl ot plan of proposed devel opnment whi ch has
been approved by the County Health
Departnent, together with any other materi al
pertinent to the request which the Board may
require.

2. PUBLI C HEARI NG. Upon application,
the Board of Zoning Appeals shall give a ten
(10) day notification of a public hearing.
Such notice of time and place of such hearing
shall be published in a daily paper of
general circulation in WIlson County.

3. RESTRICTIONS. In the exercise of
its approval, the Board of Zoni ng Appeal s may
i mpose such conditions regarding the
| ocati on, character, or other features of the
proposed use of land or buildings as it may
deem advi sable in the furtherance of the
general purpose of these Regul ations.



4. VALID TY OF PLANS. Al approved
pl ans, conditions, restrictions, and rules
made a part of the approval of the Board of
Zoni ng Appeal s shall constitute certification
on the part of the applicant that the
proposed uses shall conformto such
regul ations at all tines.

VI. Applicable Law

Zoning |l aws, being in derogation of the common | aw and

tending to deprive a property owner of a use of its property that

woul d otherwi se be lawful, “are to be strictly construed by the
courts in favor of the property owner.” State ex rel. Browning-
Ferris Industries of Tenn., Inc. v. Board of Comm ssioners of

Knox County, 806 S.W2d 181, 187 (Tenn. App. 1990). See al so
Ander son County v. Renote Landfill Services, Inc., 833 S.W2d

903, 909 (Tenn. App. 1991).

An action by a board of zoning appeals is an
adm nistrative rather than a legislative act. MCallen v. Cty
of Menphis, 786 S.W2d 633, 639 (Tenn. 1990). This is because
such an action “executes [a law already in existence.” 1d. The
term“adm nistrative” is “used interchangeably with judicial or

gquasi-judicial.” 1d. at 638.

A review of an admi nistrative action is by common | aw
wit of certiorari. See T.C. A 8 27-8-101. See also MCallen,

786 S.W2d at 639.

“Whet her the action by the | ocal governnental body is

| egislative or admnistrative in nature, the court should refrain
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fromsubstituting its judgnment for the broad discretionary
authority of the local governnental body.” 1d. at 641-42.
However, a court should invalidate a decision that is clearly

illegal, arbitrary, or capricious. Id.

The question of whether there is sufficient evidence to
sustain a zoning action is a question of law. MC Properties,
Inc. v. Cty of Chattanooga, 994 S.W2d 132, 134 (Tenn. App.
1999). Hence, appellate review is de novo w thout a presunption

of correctness. | d.

If there is no evidence to support the zoning action,
it is arbitrary. Sexton v. Anderson County, 587 S.W2d 663, 667
(Tenn. App. 1979). In reviewng a zoning action, an appellate
court nust do so with the recognition that “the discretionary
authority of the governnent body nust be exercised within

exi sting standards and guidelines.” MCallen, 786 S.W2d at 639.

VI1. Analysis

There is no evidence to support the BZA's decision to
deny the Shelter’s petition for a use on review to establish a
group hone on property in the Wlson County A-1 Zone. The BZA
based its denial on a vague reference to “location,” a | ack of
fire protection, and the nunber of people living in the hone.
The proof sinply does not sustain the BZA's reasons for denying

the Shelter’s petition.

At the outset, it should be noted that the A-1 Zone



contenpl ates use of property as a group home and for a school.
Such uses are clearly specified as uses permtted on review.

This means that an applicant for such uses cannot obtain the
necessary permt to proceed with its plans w thout going through
t he appeal process outlined in the Zoning Ordinance; but once the
appl i cant goes through the process and the requested use
satisfies all other pertinent regulations of the |ocal zoning
regul ations, it nmust be granted. The planning staff was in error
when it stated that it was for the BZA to say whether a group
home was an “intended use” in the A-1 Zone; the zoning ordi nance
expressly says that it is. Cf. Sexton, 587 S.W2d at 665 (Wen
a legislative body includes a certain use within a given zone as

a use on review, such a use is an intended use in that zone).

As previously indicated, nunmerous citizens appeared in
opposition to the Shelter’s proposed use of the subject property;
but “it is not a function of the board to conduct a referendum on
public attitudes relative to [a] petition.” 587 S.W2d at 664
n.1. Wiat we said in Sexton regarding a landfill applies with

equal force here:

Vari ous nenbers of the community expressed
beliefs and opinions that the presence of the
landfill would create noxious odors and
result in falling property val ues; they also
t hought that trucks delivering refuse to the
site of the fill would cause additional
damage to the |l ocal roads. These statenents
were offered on the issue of whether the

i ntended use is “potentially dangerous,

noxi ous or offensive.” None rises to the
dignity of being material evidence on the
issue. |In each instance, the statenents

amount to an expression of opinion on the
ultimate issue, unsubstantiated by factual
prem ses. Specul ati ons, expression of fears
and considerations of an aesthetic or
political nature do not forma basis to

10



support a decision made by an adm nistrative
body charged with adjudicatory
responsibility.

Id. at 665-66.

The only evidence before the BZA regarding fire
protection was the Shelter’s proof that it had a water easenent
to the property and that it had already purchased a fire hydrant.
On the issue of a sewage system the only proof before the BZA
was that the Health Departnent had approved a sanitary septic

tank system for the property.

When an enpl oyee of the planning comm ssion was asked

I f the planned use net all requirenents other than the water

I ssue -- which, as we have noted, has in fact been fully
satisfied -- he replied: “[a]s far as we are aware, yes, it
does.”

There is sinply no evidence that the Shelter’s
application for a use on review violates any part or provision of
the A-1 Zoning Regulation. Wile the BZA has authority to act
under the zoning regulations, it nmust act “within existing
standards and guidelines.” MCallen, 786 S.W2d at 639. It
clearly does not have unbridled authority to deny an ot herw se
fully-conpliant request sinply because other citizens are opposed

to the use.

VI, Concl usi on

The judgnent of the trial court is reversed. This
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matter is remanded to the trial court for the entry of an order

directing the BZA to approve the Shelter’s request for a use on

review to construct a group home on the subject property. Costs
on appeal and costs in the trial court are taxed to the

appel | ees.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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