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OPINION

This Appeal involves a dispute between the appellant, an inmate of the Tennessee

Prison System, and the Tennessee Department of Correction concerning a determination of the

Appellant’s sentence redudion credit rights. Appellant inhisinitial petition sought judicial review

by means of a petition for declaratory judgment and/or common law writ of certiorari. Appellant

contends that the Tennessee Department of Correction has committed various common law,

gatutory, and administrative violations relating to computation of his sentence reduction credits.

The Davidson County Chancery Court denied the Appellant's petition for declaratoryjudgment and

hisaternative request for relief pursuant to common law writ of certiorari. Appellant has appealed



tothisCourt. For thereasonsherein stated, we affirm theTrial Court's dismissal of the Appell ant's
complaint.

Although not precisely as enumerated in the pro se brief, amendment and reply brief
filed by the Appellant, construingthese papersintheir most favorablelight, thefollowing issuesare
determinative of the rights on appeal in this case:

l. Whether a meaningful choice was available to the appellant

when he signed awaiver in 1986 to opt-in to the sentence
reduction credit program enacted under Tenn. Code Ann.
8§ 41-21-236.
. Whether the Department of Correction has infringed upon
the rights of the Appellant by denying his request to rescind
the waiver that allows the appellant to accrue sentence reduction

credits under Tenn. Code Ann. § 41-21-236.

[1l.  Whether the Sentencing Reform Act of 1989 appliesretroactively
to affect the sentence reduction credits avail able to the appellant.

IV.  Whether Department of Correction Policy 502.02 affects the
sentence redudion credits available to the Appellant.

V. Whether the Appellant is entitled to review of the Tennessee
Department of Correction’sdenid of hisrequest for adecl aratory
order under thecommon law writ of certiorari.
Appellee states the issue as "[w] hether the Trial Court properly dsmissed the plaintiff's claim

for failure to state aclaim uponwhich relief can be granted?"

BACKGROUND

Jmmy Wayne* Jimbo” Wilson, ("Appellant") was convicted of rape and foundto be
ahabitual criminal under Tenn. Code Ann. § 39-1-801 et seq (repealed 1989) in abifurcatedtrial in
Sullivan County. The underlying criminal offenseoccurred on October 12, 1984. Appellant was
sentenced to lifeimprisonment asahabitual criminal onJuly 25, 1985. The convictionwasaffirmed

on appeal. State v. Wilson, C.C.A. No. 717, 1986 WL 12922 (Tenn. Crim. App. Nov. 14, 1986).

At the time of the Appellant’s underlying offense and subsequent conviction as a
habitual criminal under Tenn. Code Ann. 8 39-1-801 et seg. (Repealed 1989), inmates, such as
appellant, sentenced to life imprisonment as Class X habitual criminals were not eligible to earn
sentence reduction credits under Tenn. Code Ann. § 40-28-116(b)(1).

In 1985, Class X felons with an offense date before December 11, 1985, including
the Appellant, became eligibleto earn prison sentence reduction credits, provided awaver of rights
under the previous statutes was signed by the inmate. Tenn. Code Ann. § 41-21-236. The credits
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only apply from the date of waiver forward under Tenn. Code Ann. § 41-21-236(c)(3). Asthe
offense date of the appdlant fell under this option, the Department of Correction offered, and the
Appellant signed, such waiver of rights dated March 17, 1986. The Appellant became eligible to
accrue sentence reduction credits after he signed the mandatory waiver in 1986.

The Appellant later decided, incorrectly, that the Sentencing Reform Act of 1989
would allow him to accrue more credits under the sentence reduction program in effect at the time
of hisrape offense. The Appellant filed arequest to rescind his 1986 waiver “and be brought back
under the old law of T.C.A. 41-21-229 and 41-21-230 for my sentence reduction credits be
restructured my sentence.” By response dated October 28, 1997 the Department of Correction
notified the Appellant that this request would serve to eliminate theright of the Appellant to accrue
sentencereduction credits. By letter dated December 12, 1997 the Department of Correction issued
formal denial of therequest by Appellant for declaratory order to allow appellant to rescind the 1986
waiver.

Pursuant to Tenn. Code Ann. 8§ 4-5-225(a), Appellant brought an action for
Declaratory Judgment in Davidson County Chancery Court seeking to havehissentencerecal culated
and sentence reduction credits increased in order to attain an earlier eligibility date for parole.
Declaratory Judgment on the issues was properly before the Trial Court under Tenn. Code Ann. 8
4-5-225(b). The Chancery Court dismissed the petition on Appellee’ sMotion to Dismissfor failure
to state a claim upon which relief can be granted by Order filed May 29, 1998, from which
Appellant appeds.

DISCUSSION

.
A meaningful choicewas not available to the Appellant when he signed awaiverin
1986 to opt-in to the sentence reduction credit program enacted under Tenn. Code Ann. §41-21-236.
Under the law in effect at the time of the triggering offense underlying the Appellant’s conviction
as ahabitual offender and resulting sentence of life imprisonment, sentence reduction credits were

not available to him. See Henderson v. Lutche, 938 S.W.2d 428 (Tenn. App. 1996)

Theenactment of Tenn.Code Ann. 8§41-21-236(c)(3) created thefirst opportunity for

the Appellant to accrue sentence reduction credits. See Laney v. Campbell, App. No. 01A01-9703-
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CH-00142,1997WL 401829 (Tenn. App. M.S. a Nashville dJuly 18, 1997)(sentenceredudion credit
qualification does not apply retroactively upon change in eligibility status), citing Henderson v.
Lutche, 938 S.W.2d at 430 (sentence reduction credit under § 41-21-236 accrues from the date of
waiver, not from the date of sentencing). Thus, declining the statutory waiver procedurewould have
left the Appellant in the position of having no right to accrue sentence reduction credit, which is not
ameaningful choice. Instead, the Appellant executed the waiver March 17, 1986 and hasaccrued

sentence redudion credits since becoming eligible under the successor statutory program.

.

The Department of Correction has not infringed upon the rights of the appellant by
denying his request to rescind the waiver that allows the Appellant to accrue sentence reduction
creditsunder Tenn.Code Ann. 841-21-236. Thelaw in effect at thetime of the offensedid not allow
the Appellant to accrue sentence reduction credits. The Appellant's dedsion to waive his rights
under the prior law to be eligible under the new law did not affect any existing right to accrue
reduction credits as no such right existed. This renders moot the Appellant's argument that his
choice to sign the 1986 wai ver was not "fully informed.”

After analyzing the issues relating to rescinding the 1986 waiver, the Trial Court
found that the position of the Department of Correction protected the rights of the Appellant. “This
Court is of the opinion and finds that the petitioner is receiving the most favorable sentence credit
treatment to which heis entitled. Therefore, the petition for a declaratory judgment of this Court
ordering arecalculation of the petitioner’ s sentence is without merit.”

In support of his assartion that he was not “fully informed” as to the consequences

of the waiver, Appdlant cites Jones v. Reynolds, No. 01A01-9510-CH-00484, 1997 WL 367661

(Tenn. App. M. S. at Nashville July 2, 1997) and Crowder v. Tennessee Department of Correction,

etal., No. 01A01-9203-CH-00105, 1992 WL 207761 (Tenn. App. W. S. at NashvilleAug. 28, 1992),
Jonesisdistinguished as addressing computation of sentence reduction credits when theinmatedid
not waive in to the 1985 act but continued to accrue credits under a predecessor act, and related
calculation errors by the department. As the Appellant had no right to accrue credits under the
predecessor act, Jones is not on point with the present issues on appeal. Crowder is distinguished
asalso involving an inmate accruing credit under apredecessor plan, whose assertion that the 1985
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statutes created the right to “stack” sentence reduction credits under multiple plans was denied by
the court. Once again, Crowder is not on point with the issues on appeal because the inmate there

had a meaningful choice between sentence reduction credit programs, and Appellant here did not.

1.

The Sentencing Reform Act of 1989 does not apply retroactively to affect the
sentence reduction credits available to the appellant. Although mentioned in the Order dismissing
the Appellant’ spetition, the Trial Court did not discussthe application of Tenn. Code Ann. § 40-35-
101 et seq., the Sentencing Reform Act of 1989, to the assertions of the appellant. In his brief,
Appellant cites State v. Ashby, 823 S.W.2d 166 (Tenn. 1991), as stating the proposition that the
Sentencing Reform Act of 1989 servesto affed his sentence and sentence reduction creditsthrough

public policy. We disagree. State v. Ashby does not state, nor support, the proposition of the

Appellant. In Ashby theissue on appeal wasthe propriety of the sentenceimposed upon aparticular
non-violent offender for aparticular crime, illegally selling drugs obtained under legal prescription,
andtheTrial Court'sdenia of aternative sentencing under the Community Corrections Act of 1985.

The propriety of the sentenceimposed upon Appellant for the crime of rapeand his
related conviction as ahabitual criminal has been affirmed on appeal before the proper court, with

the extensive criminal history of the Appellant chronicled in State v. Wilson, supra as cited in and

appended to the brief of the Appellee. Further, the arguments of the Appellant on issues relating

to the Sentencing Reform Act of 1989 have aready beenaddressed, and dsmissed for failureto state

aclaim. Wilson v. State, et al., 980 S.W.2d 196 (Tenn. App. 1998), rehearing denied, 980 S.W.2d

196, 199 (Tenn. App.1998). Accord, Hensley v. Tennessee Department of Correction, No. 01A01-

9712-CH-00747, 1999 WL 141065 (Tenn. App. M.S. at Nashville Mar. 17,1999), Williams v.

Tennessee Department of Correction, No. 01A01-9801-CH-00010, 1999 WL 22359 (Tenn. App. M.

S. at Nashville Jan. 21, 1999), Mauldin v. Tennessee Department of Correction, No. 01A01-9801-

CH-00014, 1999 WL 5084 (Tenn. App. M. S. a Nashville Jan. 7, 1999).

Appellant also cites dicta from Kilby v. Jones, 809 F.2d 324, 325 (6th Cir. 1987)

apparently to support the argument that public policy favors applying the Sentencing Reform Act of

1989 to reduce his sentence. Thisissuewasnot raised inthe Trial Court and may not be considered



on appeal. Williams v. Tennessee Department of Corrections, supra, citing Irvin v. Binkley, 577

SW.2d 677, 679 (Tenn. App. 1979).

V.

Department of Correction Policy 502.02 doesnot affect the sentencereduction credits
availableto the Appellant. In papers treated most appropriately as an amendment to his brief, the
Appellant claims that “pertinent and significant authorities’ in the form of Tennessee Department
of Corrections Administrative Policies and Procedures No. 502.02, dated Nov. 15, 1996 and
amended Sept. 1, 1997, statethat under department policy an indeterminate life sentence istreated
as a 30-year determinate sentence, thus entitling him to sentence reduction credits under the statutes
in effect at the dae of hisrape offense. Although in his Reply Brief the Appellant claims aright to
such interpretation under ex post facto analysis, this argument fails to identify any element that

wouldfall under any of thefour classificationsfor ex post facto lawsenumerated in Davisv. Beeler,

185 Tenn. 638, 653, 207 SW. 2d 343, 349 (Tenn. 1948).

Additionally, Policy No. 502.02 clearly states, “PURPOSE: To establish guidelines
for the amount of sentence creditswhich may betaken . . . and theamount of timeapaoleeligibility
date may be extended for the commission of adisciplinary offense.” (emphasisadded). Thus, from
its plain wording the policy applies to considerations for taking away accrued sentence reduction
creditsfor punitive purposes, and has no applicability to any argument regarding qualification for
sentence redudion credits.

V.

Appellant is not entitled to relief from the Tennessee Department of Correction’s
denial of hisrequest for adeclaratory order under the common law writ of certiorari. The scope of
review under the common law writ of certiorari coversonly aninquiry into whether the Department
of Correction exceeded itsjurisdiction or acted illegally, fraudulently, or arbitrarily in denying the
Appellant’ s request for a declaratory order. “At the risk of oversimplification, one may say that it
is not the correctness of the decision that is subject to judicial review, but the manner in which the
decision is reached. If the agency or board has reached its decision in a constitutional or lawful

manner, then the decision would not be subject to judicial review.” Powell v. Parole Eligibility

Review Board, 879 S.\W.2d 871, 873 (Tenn. App. 1994). Asthe record reveals that the Appellant
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ischallenging the correctness of the decision of the Department of Correction rather than the manner
in which the decision was reached, the Department of Correction's decision to deny his request for
adeclaratory order is not subject to judical review.

For these reasons, the answer to each of the five issues that make up the crux of the
Appedlant'sappeal isno. TheTria Court'sactiondismissing the Appellant'sclaimfor failureto state
aclam for which relief can be granted was appropriate.

CONCLUSION

Thejudgment of the Trial Court isaffirmed and the causeremandedtothe Trial Court
for such further proceedings, if any, as may be required consistent with this Opinion, and for

collection of cogs below. Costs on appeal are adjudged against the Appellant.

D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.

CHARLESD. SUSANO, JR, J.



