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OPINION

In this case Plaintiffs, Miles Nickelson and Mary Nickelson, sued the
Sumner County Board of Education for injuries their daughter, Nakesha
Nickelson, sustained when she was struck in the eye with ametal meter stick or
ruler which was swung by a classmate. Plaintiffs now appeal the trial court’s
order granting the defendant school system summary judgment. We affirm the
order of thetrial court.

Nakesha Nickelson was a thirteen year old seventh grader at Rucker-
Stewart Middle School in Sumner County on the day of the accident. She was
In aclassroom when two other studentswere allegedly having atug-of-war over
ametal ruler. Theruler struck NakeshaNickelsonin the eyecausing permanent
eye damage. Ms. Nickelson admits that shortly before she was wounded, she
too had been playing with the ruler, and used it to tgp another student. In the
moments immediately before she was struck, Ms. Nickelson was facing away
fromthe other studentswhilethey were grgopling over theruler. Ms. Nickelson
turned around just intimeto be hit inthe eye. She suffered seriousinjury to her
eye.

At the time of thisincident, Ms. Blades, ateacher with eleven years of
teaching experience, wasintheclassroom. Therewere between twenty-five (25)
and thirty-two (32) studentsin the class. In her deposition, Ms. Bladestestified
that she saw the children with theruler, but never observed the girlstugging over
it. Ms. Bladestestified that at the timeof theincident she wassitting at her desk
“putting booksin abag.” While there is some dispute over how long after the
beginning of a class-changing interval this event happened, both parties agree
that it happened before the teacher had commenced instruction of the class.

Plaintiffs sued the Sumner County Board of Education under the
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Governmental Tort Liability Act for damages based on their daughter’s bodily
injury, pain and suffering and lost future earning capacity. The trial court
granted Defendant’ s motion for summary judgment based on findings that (1)
the teacher’s action at the time and date of the injury did not amount to a
deviation from what a reasonable and prudent person would do under the
circumstances; (2) school systems are not the insurers of the safety of students;
and (3) the student’ s own fault/negligence caused or contributed to her damages
and constituted fifty percent (50%) or moreof thetotal fault/negligence causing
the damages.
l.

Summary judgmentsdo not enjoy a presumption of correctnesson apped.
See City of Tullahoma v. Bedford County, 938 S.W.2d 408, 412 (Tenn.1997);
McClung v. Delta SquareLtd. Partnership, 937 SW.2d 891, 894 (Tenn.1996).
Accordingly, we must make a fresh determination concerning whether the
requirementsof Tenn. R. Civ. P. 56 have been satisfied. See Hunter v. Brown,
955 S.\W.2d 49, 50-51 (Tenn.1997); Mason v. Seaton, 942 S.W.2d 470, 472
(Tenn.1997). Summary judgments are appropriate only when there ae no
genuine factual disputes with regard to the claim or defense embodied in the
motion and when the moving party is entitled to ajudgment as a matter of law.
See Tenn. R. Civ. P. 56; Bain v. Wells 936 S\W.2d 618, 622 (Tenn.1997);
Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn.1995).

Courtsreviewing summary judgments must view the evidencein thelight
most favorable to the nonmoving party and must also draw all reasonable
inferencesin the nonmoving party'sfavor. See Robinson v. Omer, 952 SW.2d
423, 426 (Tenn.1997); Mike v. Po Group, Inc., 937 SW.2d 790, 792
(Tenn.1996). Thus, a summary judgment should be granted only when the
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undisputed facts reasonably support one conclusion--that the moving party is
entitled to a judgment as a matter of law. See McCall v. Wilder, 913 S.W.2d
150, 153 (Tenn.1995); Carvell, 900 SW.2d & 26. A party may obtain a
summary judgment by demonstrating that the nonmoving party will be unableto
prove an essential element of its case. See Byrd v. Hall, 847 SW.2d 208,
212-13 (Tenn.1993); see also Coln v. City of Savannah, 966 S.\W.2d 34, 44
(Tenn. 1998).
Il.

In this case, the summary judgment for the Defendant school system
should be affirmed if, after weighing all the undisputed facts in the light most
favorable to Plaintiffs, this court concludes that Plaintiffs will be unable to
establish an essential element of their claim.

No negligence claim can succeed without proof of (1) aduty of care owed
by the defendant to the plaintiff; (2) conduct falling below the standard of care
that amounts to abreach of that duty; (3) aninjury or loss; (4) causein fact; and
(5) proximate cause. See McClung, 937 SW.2d at 894. Duty is the legal
obligation a defendant owesto a plaintiff to exercise reasonable carein order to
protect against unreasonable risks of harm. See McCall, 913 SW.2d a 153.
This duty of reasonable care must be considered in relation to all therelevant
circumstances, and the degree of foreseeability needed to establish aduty of care
decreases in proportion to increases in the magnitude of the foreseeabl e harm.
See Pittman v. Upjohn Co., 890 S.W.2d 425, 433 (Tenn.1994); Doev. Linder
Constr. Co., Inc., 845 SW.2d 173, 178 (Tenn.1992). The nature and scope of
aperson's duty inaparticular situaion is a question of law to be decided by the

court. See Blair v. Canpbell, 924 SW.2d 75, 78 (Tenn.1996); Bradshaw v.



Daniel, 854 SW.2d 865, 869 (Tenn.1993). Thus, a motion for summary
judgment is an appropriate mechanism for determining a defendant's duty when
the facts are undisputed. See Nichols v. Atnip, 844 S.W.2d 655, 658 (Tenn.
App.1992).

[1.

Tennessee courts have previously examined the duty owed to students by
teachers and other school personnel. It has been often stated that teachers and
local school districtsare not expected to be insurers of the safety of students
whilethey are at school. See King by King v. Kartanson, 720 SW.2d 65 (Tenn.
App. 1986); Robertsv. Robertson Co. Bd. Of Educ., 692 S.W.2d 863(Tenn. App.
1985); Cadorettev. Sumner Co. Bd. Of Educ., No. 01A01-9510-CV-00441, 1996
WL 187586 at* 2 (Tenn. App. April 19,1996) (no Tenn.R.App.P. 11 applicaion
filed); McCann v. Coleman, (no case number given) 1990 WL 97860 at * 2
(Tenn. App. July 17, 1990).

However, teachers and other school personnel must conformto astandard
of reasonable and ordinary care under the circumstances. See Hawkins County
v. Davis, 216 Tenn. 262, 267, 391 S.W.2d 568, 660 (1965); Murray v. Bryant,
No. 01A01-9704-CV-00146, 1997 WL 607518 at * 6 (Tenn. App. Oct. 3, 1997)
(no Tenn.R.App.P. 11 application filed). The standard of care for school
teachers and administrators is that of a reasonable person in such a position
acting under the same or similar circumstances. Roberts, 692 S.W.2d a 870.

As stated in Cadorette:

Negligence can be established only upon a showing that the

teacher’ s or supervisor’ sactionsamounted to adeviationfromwhat

areasonableand prudent person would do under the sameor similar
circumstances. See Grace Provision Co. v. Dortch, 350 SW.2d

409, 413 (Tenn. App. 1961). Simply stated, thereisnoliability for
the results of an accident that could not have been foreseen by a
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reasonably prudent person. Brackmanv. Adrian, 472 S.\W.2d 725,

739 (Tenn. App. 1971). However, an adult’s standard of care

toward children should betempered by therecognition of children’s

impulsivenessand inexperience. Robertsv. Robertson County Bd.

Of Education, 692 S.W.2d 863 (Tenn. App. 1985); citing Townsley

v. Yellow Cab Co., 237 SW.58 (1922). Webelievethat Ms. Y eary

owed Todd Cadorette, as well as all of her pupils, a duty to act

reasonably under the circumstances. More specifically, inorder for

Ms. Y eary to dischargethisduty she must instruct and superviseher

students in a manner which recognizes their age and maturity.
Cadorette, 1996 WL 187586 at * 2.

In Cadorette, an art teacher asked for avolunteer to stand upon afour foot
high table and model for the class. A fifteen-yea old ninth grade student
volunteered, stood on the table for about ten minutes, and then fainted and fell,
injuring his head. This court found that the teacher was not negligent since the
accident and injury were not foreseeabl e, stating “with specific reference to the
conduct of teachers, we do not impose upon them the duty to anticipate or
foresee the hundreds of unexpected student acts that occur daily in our public
schools.” 1d. at *3 (citing Roberts, 692 SW.2d at 863).

In King by King v. Kartanson, 720 SW.2d a 65, this court reversed a
lower court’s judgment finding two teachers negligent when they allowed a
thirteen year old eighth grade student under their care on afield trip to cross a
street unsupervised. Thestudent had asked andobtai ned permission. Observing
that a child’s age and ability to look after his or her own safety is often the
dominant factor in determining whether aduty existsinthistypeof situation, this
court held that the teachers had no duty to personally escort the student across
the street.

In Cadorette, Kartanson, and McCann, the teachers were aware of the

activity the studentswere engaged in prior totheir injuries, and inall three cases,

this court found the teachers had not been negligent in their supervision. Inthe
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case before us, however, the teacher was not even aware the students were
tugging on the ruler. Plaintiffs assert this failure to observe the activity is the
omission by which the teacher breached her duty to Ms. Nickelson.

In Chudasama v. Metropolitan Government, 914 S.\W.2d 922 (Tenn. App.
1995), plaintiffs alleged that a gym teacher’s action in letting seventh grade
students go to their locker rooms fifteen minutes before class ended was
negligent and resulted in one of the students being attacked in the unsupervised
locker room. Because there was no evidence in the record of antagonism
between the student attacked and her attackers, this court found, “ It would place
an unrealistic burden of foresght upon the teacher to conclude that he should
have anticipated the events that occurred.” Chudasama at 914 SW.2d a 925;
seealso Murray v. Bryant, 1997 WL 607518 (Tenn. App. 1997) (neither teacher
nor supervisor breached the standard of reasonabl e care because, under thefacts
presented, neither should have foreseen that aseventh grade studentwould bring
agun to school.)

Unlike the drill bit and drill press which injured a student in Roberts v.
Robertson Co. Bd. Of Educ., a metal meter stick, while obviously capable of
inflictinginjury asit did here, isnot, in and of itself, adangerousinstrumentality
and is used routinely in classrooms. The fact that the teacher saw the students
with the ruler does not mean she should have foreseen the tugging and the
subsequent injury. We find nothing in this record to suggest otherwise.

Plaintiffs assert that the classroom teacher was negligent in faling to
observe and stop the tug-of-war behavior. Under Plaintiffs’ theory, the teacher
was required to continuoudy observe the seventh grade students as they came

into her classroomand at all timesthey weretherein. We do not agree that such



aduty exists, because, takentoitslogical conclusion, it would preclude ateacher
from performing any task which required his or her attention elsewhere, e.g.,
individual conferences with students, reading from atext, or writing on the
blackboard.

Having found there was no duty, our inquiry ends. Kartanson, 720
SW.2d at 69. We need not consider the other elements of negligence or the
relative fault of the parties.

We affirm the trial court’s grant of summary judgment to the Board of
Education. This case is remanded to the trial court for whatever further

proceedings may be necessary. Costs of this apped are taxed to the appel lant.
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