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Thisisasuit in chancery for declaratory judgment relative toa policy of
insurance. Theprimary question presented iswhether or not participation by the
insured in amotorbike event known as an "enduro” constitutes "racing” within
the meaning of an excluson in the policy. After theinsured died from injuries
hereceived whileparticipatinginan"enduro," thedefendant insurance company
denied coverage. Thelower court found that the particular lossin this case was

excluded from coverage. We affirm the decision of the trial court.

. FACTS
James T. Layne purchased the policy in issue in December of 1989 and
the policy was in full force and effect & all times material in this case. The
policy provided "catastrophic hospital expense coverage' and contained an
exclusion providing:

A Claimswill not be paid for any loss resulting from:

15. Racing of any land or water vehiclein an organized event ....

On June 12, 1994, JamesT. Layne was operating his Honda motorcycle
inan "enduro” in Jackson County, Ohio when helost control of themotorcycle
and suffered severe injuries which reaulted in his death on June 21, 1994.
Extensivemedical and hospital expenseswereincurred & Ohio State University
Hospital in the treatment of Mr. Layne prior to his death. After paying
$8,863.34 in benefits to the hospital, the defendant Pioneer Life Insurance
Company of Illinoisdetermined that the claim was barred by exclusion Number
15 in the insurance policy and thereupon discontinued payments leaving an
additional $65,288.91 in medical bills outstanding.

After trial onthemeritsthetrial judge held that the exclusion appliedand
rendered judgment for the defendant insurance company. Plaintiff, Linda
Layne, individually and as surviving spouse of James T. Layne, appeals
asserting:

1. That the policy exclusion did not apply.

2. That the defendant had waived any right to rely upon the policy



exclusion.

3. That the defendant was estopped from asserting the exclusion.

4. That regardless of the exclusion the defendant was liable for family
security benefits and return of premium for accidental death under the
provisions of the contract.

5. That the defendant was guilty of bad faith under Tennessee Code
Annotated section 56-7-105.

Il. THE EXCLUSION

For the exclusion to gply, the insured must have been:

1. Racing.

2. Any land or water vehicle.

3. Inan organized event.
A motorcycleisobviously aland vehicle. The proof isundisputedin therecord
that this enduro was organized by the Little Raccoon Dirt Riders Club and
sanctioned by the American Motorcycle Association. This leaves for
determination whether or not the insured was "racing” which requires a

determination of whether or not theJune 12, 1994 "enduro" wasinfact a"race."

Thetrial court held that an "enduro” was arace. To the extent that this
holding representsfinding of fact, it isreviewablein this court under Rule 13(d)
of the Rules of Appellate Procedure with thetrial court finding presumed to be
correct unlessthe preponderance of the evidence isotherwise. Thetrial court's
findings of law are reviewed de novo without such a presumption. Hawks v.
City of Westmoreland, 960 S.W.2d 10, 15 (Tenn. 1997).

An"enduro," as edablished by the testimony of witnesses familiar with
such an event, is a cross country ride some 75 to 100 miles long, over public
roads, logging roads, or justtrailsthrough thewoods. The particular routeto be
followed islaid out by the organizers and there arevarious check points dong
theroute. Average speed rangesfrom 18 to 30 miles per hour with the greatest
percentage of enduros set up on a projected 24 mile per hour average. The

object isto arrive at given check points on time with penalty points occurring



for arriving too early or arriving too late. All traffic signals and traffic laws
along the route must be obeyed and the motorcycleisrequired to be street legal
with alicense plate, a burning headlight and taillight, and a forester approved
spark arrester or muffler. If for any reason arider is delayed between check
points, he necessarily must increase speed to try to catch up before the check
point. Conversdly, if he gets ahead of average he must slow down in order to
reach the check point at the projected time. The ultimate object at the end of the
75 to 100 mile course is to arrive with no penalty points for being either too
slow or too fast. Anenduro isgenerally divided into approximately 20 classes
with awinner in each dass and trophies given to those finishing in the higher

echelons of each class.

The plaintiff's witness John Giles, an experienced enduro participant,
testified:

Q. ...[T]hey giveyou, let's take a hypo-thetical. To get
from Point A to Point B the people that organize the enduro tell
you you've got to get there in ten minutes, right, and if you get
there longer than ten minutes you lose points, and if you get there
in less than ten minutes you lose points?

A. They have flip cards at each check point and you are
assigned a number. When you get to that check point, if you are
averaging the speed average that's set up, your number will be up.

Q. Soyou've got to maintain a particular speed?

A. Right.

Q. So speed is important, but the highest speed doesn't
determine the winner, it's the one that maintans the appropriate

Speed?

A. It'stheonethat hasthelessamount of points, whether it's
earlier or late.

Q. And that's determined based upon the speed?

A. Right.

Q. What isthe highest score in an enduro?

A. Zero.

Q. Isanenduroinany way acontest of speed?

A. No,it's, you'reriding againg the course. Y our objective

isto ride, to maintain the same speed. Of courseif you haveto go
over an object or around an object and you losetime, you are going
to have to ride as quick as you can to make up that time. And if
you get out on alogging road, you've got to slow down to maintain
the speed. The object isto go at the speed average that's sd.



In addition to testimony by experienced enduro contestants, the parties
engaged in a battle of dictionaries with the plantiff relying on various
dictionary definitions of "radng" and the defendant relying on various
dictionary definitions of "enduro.”" By examination and cross-examination of
the defendant's expert, Janet Erickson, it was established that the American
Heritage Dictionary defines racing as follows. "to compete in a contest of
speed, to moverapidly or at top speed.” Webster'sNinth Collegiate Dictionary
provides the following definition of "racing”: "to compete in arace, to go or
move at top speed or out of control." It was further established that the
American Edition of Oxford University PressDictionary defines"enduro” as"a
long-distance race of motor vehicles, designed to test endurance.” The
American Heritage College Dictionary defines "enduro” as "a race, as of
motorcycles or runners, that test endurance." Finally, Merriam Webster's
Collegiate Dictionary defines "enduro” as "along race (as for automobiles or

motorcycles), stressing endurance rather than speed.”

More important than dictionary definitionsare reported casesdirectly on
point or helpful by analogy. Except for the specific wording of the policy
exclusion, the following case from the Michigan Court of Appeds is amost
identical to the case at bar.

On September 25, 1966, [the insured] participated in an
"enduro” motorcycle event sponsored by an Alma, Michigan,
motorcycle club and sanctioned by the American Motorcycle
Association. While the Court lacks technical expertise on this
growing sport, it is our understanding that an "enduro" is a
competitiveevent between motorcyderidersinwhich themachine
isdriven over apredetermined course past several time-checks, the
object of which is to arrive at the time-checks precisdy on
schedule. Therider loses pointsif he arrivestoo early or too late.
The average speed in which this could be accomplished for the
particular event in question was 24 mil es per hour.

Most succinctly stated, the decisive query is whether an
"enduro” motorcycle competition is a "race or speed contest"
within the terms of the exclusionary clause of the insurance policy
sold by the plaintiff to [the insured defendant].

Theissue raised in the instant case is one of first impression



in the State of Michigan and requires an evaluation and definition
of the term "race or speed contest." Defendant . . . concedes that
he was engaged in an organized and prearranged contest
recognized as an "enduro.” While plaintiff contends that an
"enduro” is a"race or spead contest” and that coverage under the
policy isthus excluded, defendants argue that such acontest is not
a race, but rather a contest in skill, endurance, precision, and
performance.

Defendants here argue that in light of the nature of an
"enduro,” in that machines cannot be operated at their peak
capabilities, and that, in order to win, acontestant must travel at an
average speed of 24 miles per hour, then an "enduro” cannot be
considered arace since arace requires high speed. Such logicis
unconvincing by virtue of the fact that, in order to win, the rider
must maintain a precise speed over the course. Undoubtedly, if he
goestoo fast and getstoo far ahead of the clock, he must go slowly
to average out his speed.

It is equally true, however, that if the rider in some way falls
behind the time al otted [sic] for each checkpoint, he must increase
his speed, which in some instances may be tothe maximum of the
motorcycle. Hence, high speed could conceivably become a
crucial factor indetermining outcome. Furthermore, inlight of the
averaging factor, it isdifficult to imagine any other motor vehide
contest where speed and speed-control play amoreimportant part.
This Court finds it most difficult, if not impossible, to distinguish
the "enduro" as arace or speed contest from such events as "hill-
climbing, T.T. race, hare and hound chase and corner pulling."
The competitive phase of locomotion characteristic of the enduro
in which defendant . . . competed was no less a race or speed
contest than that participated in by Dick Mann this year, when he
streaked across the finish line at Daytona Beach; both contests
being extreme tests of skill, endurance, precision, as well as
performance.

Universal Underwriters Co. v. Semig, 182 N.W.2d 354, 356-57 (Mich. App.
1970) (footnote omitted).

While the exclusion in Semig is more detailed than the exclusion in the
Pioneer Life Policy, the same prerequisitesfor the application of the exclusion
are evident. While a motorcycle is specifically named in Semig, it cannot be
doubted that amotorcycleisa"land vehicle" within the meaning of the Pioneer
policy. InSemig, themotorcyclewasbeingusedina'pre-arranged or organized
race or speed contest” and in the Pioneer exclusion the motorcycle was being

used in "an organized event." The third factor of the Semig exclusion involved



a"race or speed contest." The Pioneer exclusion requires that the motorcycle
was being used in "racing." The reasoning in Semig, while not controlling, is

analogous and persuasive.

Semig relied on City of Madisonv. Geler, 135 N.W.2d 761 (Wis. 1965),
wherein the Wisconsin court observed that "[a] race is an intentiona
competition in respect to some phase of locomotion. The dominate
characteristic of arace is the awareness or intent of competition in respect to
speed and distance to provesuperiority in performancein somerespect.” All of
the proof in this case indicates that the enduro described in Semig is precisely
the same kind of enduro in which James Layne was participating when he was
fatally injured.

Further support for our case is found in an opinion from the Supreme
Court of Tennessee, which defines the term "race” in the context of a staute
purporting to prohibit gambling on races. The court observed asfollows:

The term was used by the framer of the statute to accomplish a
practical purpose and in apopular and well-defined sense; that is,
in a sense which involves the idea of competitive locomotion. In
other words, it here embraces every contest or trial of progression,
including speed and endurance, one or both, whether in running,
trotting, walking, driving, riding, sailing, rowing, etc. It therefore
includes afoot race, a horse race of any kind, an automobile race,
a steam boat or yacht race, or any other form of competitive
movement or progression.

Satev. Hayes, 116 Tenn. 40, 93 SW. 98, 99 (1906).

We are cognizant of the time honored rule that ambiguous exclusions
should be strictly construed against the insurer. This is, however, a rule of
contract construction andisuniformly adhered to "but must yield to the primary
rule that policies of insurance, like other contacts, are to be construed so asto
give effect to the intention and express language of the policy.” Travelersins.
Co. v. Andley, 22 Tenn. App. 456, 124 SW.2d 37, 42 (1938).

Before entering the June 12, 1994 enduro, James Layne signed arelease



and waiver of liability and indemnity agreement with the sponsoring
organizationwherein he expressly acknowledged and agreed “that the activities
of the event are very dangerous and involve the risk of serious injury and/or
death and/or property damage." Whilethiswasageneral form, applicabletoall
racing events, it is nonethdess revealing as relates to an enduro. "Ordinarily,
an exclusion in a policy of insurance is a means employed by the insure to
protect itself from an additional risk or hazard against which it does not wish to
insure without the payment of an additional premium." Jarman v. Export Ins.
Co., 59 Tenn. App. 245, 439 S.W.2d 785, 789 (1968). Thetrial court correctly
held that the "racing" exclusion was applicable and the Pioneer policy provided

no coverage for thetragic events of June12, 1994.

1. WAIVER AND ESTOPPEL

Appellant asserts that Pioneer Life has waived itsright to rely upon the
exclusion or is estopped to do so. The proof shows that prior to invoking the
exclusion, Pioneer Life had paid $8,864.34 in medical bills under the policy.
Pioneer Life does not seek reimbursement for these payments. It is obviously
to the great disappointment and disadvantage of the plaintiff that she is
compelledto pay the substantial medical expensesnot recoverablefrom Pioneer
Life because of the racing exclusion. Before one may invoke waiver and
estoppel, however, that paty must have taken aposition to the detriment of that
party because of the action or inaction of the insurance company. Henry v.
Southern Fire & Cas. Co., 46 Tenn. App. 335, 330 SW.2d 18 (1958). The
record contains no proof of such detriment. It is encumbent upon the party
alleging a waiver to establish, by competent proof, that such party has been
prejudiced by any change of position by the other party. Spearsv. Commercial
Ins. Co., 866 S.W.2d 544, 549 (Tenn. App. 1993), overruled on other grounds
by Harrell v. Minnesota Mut. Life Ins. Co., 937 S.W.2d 809 (Tenn. 1996). The
record containsno evidenceto support detriment or prejudicetotheplaintiff and

the defenses of waiver and estoppel must fail.

V. FAMILY SECURITY BENEFIT AND RETURN
OF PREMIUM FOR ACCIDENTAL DEATH



The plaintiff asserts that these benefits are payable under the policy
regardlessof the racing exclusion. Sherdiesupon the following provisions of
the insurance policy:

l. FAMILY SECURITY BENEFIT

Upon due proof of your death occurring while your coverageisin
force,we will waive furthe premium for any of your eligible
dependents who were insured under the group policy as your
dependents on the date of your death. The waived premium will
begin on the monthly anniversary date and continue to be waived
for twelve months. During this period, we will provide all of the
benefits for which your eligible dependents were insured at the
time of your death; provided that coverage will terminate if the
group policy terminates.

J. RETURN OF PREMIUM FOR ACCIDENTAL DEATH

If, while this coverage is in force, an insured person suffers an
injury and, within 90 days of such injury, dies solely as aresult of
such injury, the company will pay to the insured’s estate, an
amount equal to all premiums paid under the policy prior to the
date of the insured's death.

No payment will be made under this section if death resultsfrom:
1. ptomaines or bacterial infection except when
resulting from accidental ingestion of poisonous food
substances, and except pyogenic infection which occurs
with and as aresult of an accidental cut or wound; or
2. bodily or mental disease or disorder, or medical or
surgical treatment therefor; or
3. voluntary inhalation of gas.

The “benefits’ of this policy are specifically set forth in Part Il of the
policy entitled “Benefits.” These benefits are then listed in sections A through
P. The charges for hospital expenses are listed under the benefits section as
“A. Partlll of thepdicy istitled “ Exclusionsand Limitations.” The opening
sentence of thissection, prior to the numerical listing of exclusions, states that:
[cllaimswill not be paid for any loss resulting from™ the specific exclusions.
(emphasis added). Since the “accidental death” of Mr. Layne itself resulted
from “racing” within the meaning of the exclusion, it isdifficult to see how the

Part |1 benefits can be divided into component parts.



The meaning of the Pioneer Life policy isplain. Theexclusionslistedin
Part I11 are applicable to all claims under the policy and once it is established
under the facts that the exclusion is effective, an insured is not entitled to

recover benefits of any kind under the policy. This court has held as follows:

Theparties respectiverightsand obligationsare governed
by their contract of insurancewhosetermsareembodiedin
the policy. Aswith any other contract, our responsibility is
to give effect to the expressed intention of the parties by
construing the policy fairly and reasonably, and by giving
the policy’s language its common and ordinary meaning.
We are not at liberty to rewrite aninsurance policy simply
becausewe do not favor itsterms or because its provisions
produce harsh results. In the absence of fraud, over-
reaching, or unconscionability, the courts must give effect
to aninsurance policy if itslanguageis clear and itsintent
certain.

Black v. Aetna Ins. Co., 909 S\W.2d 1, 3 (Tenn. App. 1995) (citations
omitted).

Thefinal claim of the plaintiff isfor recovery of thepenalty provided by
Tennessee Code Annotated section 56-7-105 to be predicated upon a finding
that the defendant was guilty of bad faith. In view of the digposition made
herein the statutory penalty is not recoverable. The judgment of the trial court
isin all respects affirmed with costs assessed against the plaintiff.

WILLIAM B. CAIN, JUDGE

CONCUR:

BEN H. CANTRELL, PJ., M.S.

WILLIAM C. KOCH, JR., JUDGE
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