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Thisisan actiontoenforcean arbitration award. Plaintiff/appellant, D & E Construction

Company (D&E), appeals the order of the Chancery Court vacating an arbitration award

rendered against defendant/appellee, Robert J. Denley Company (Denley).



In 1995, D&E and Denley entered into a contract whereby D& E was to provide all
needed materials, labor, and services to develop the Cottonwood Estates Subdivision in
Collierville, Tennessee. The construction agreement included an arbitration clause stating:

10.8 All claimsor disputes between the Contractor and the Owner
arising out or relating to the Contract, or the breach thereof, shall
be decided by arbitration in accordance with the Construction
Industry Arbitration Rules of the American Arbitration
Association currently in effect unless the parties mutually agree
otherwise and subject to an initial presentation of the claim or
disputeto the Architect asrequired under Paragraph 10.5. Notice
of the demand for arbitration shall be filed in writing with the
other party to this Agreement and with the American Arbitration
Association and shall be made within areasonable time after the
dispute has arisen. The award rendered by the arbitrator or
arbitrators shall be final, and judgment may be entered uponitin
accordance with applicable law in any court having jurisdiction
thereof. . . . The agreement herein among the parties to the
Agreement and any other written agreement to arbitrate referred
to herein shall be specifically enforceableunder applicablelaw in
any court having jurisdiction thereof.

Following an alleged breach of the construction contract, D& E submitted a claim for
arbitration requesting $69,760.69 in damages, which did not originally include a claim for
attorneys’ fees. Denley filed a response and a counter-claim in the amount of $250,000.00. In
December 1997, athree person arbitration panel heard argumentson D& E’sclaim and Denley’s
counterclaim.* The arbitration panel issued awritten Award of the Arbitrators which found in
favor of D& E and gated in pertinent part:

WE, THE UNDERSIGNED ARBITRATORS . .. AWARD as
follows:

Ontheclaimfor retainage, Robert J. Denley Company, Inc. shall
pay to D & E Construction, Inc. the sum of Sixty-Four Thousand
Seven Hundred Fifty-Six Dollarsand Nine Cents ($64,756.09) on
or before February 10, 1998, per the attached financid
breakdown.

On the claim for interest, Robert J. Denley Company, Inc. shall
pay to D & E Construction, Inc. the sum of Seven Thousand Five
Hundred Seventy-Six Dollarsand Forty-Six Cents($7,576.46) on
or before February 10, 1998.

Ontheclaimfor attorney’ sfees, Robert J. Denley Company, Inc.
shall pay to D & E Construction, Inc. the sum of Thirteen
Thousand Dollars and No Cents ($13,000.00) on or before
February 10, 1998.

The counterclaim is hereby denied in itsentirety. . . .

! A transcript of the arbitration hearing is not in the record in this case.
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D&E filed a petition to confirm the arbitration award pursuant to T.C.A. § 29-5-312
(Supp. 1998).2 Denley filed apetition to vacatethe arbitration award pursuant to T.C.A. § 29-5-
313 (Supp. 1998)° or to modify or correct the award pursuant to T.C.A. § 29-5-314 (Supp.
1998).* Denley’s petition states in pertinent part:

3. Movant avers that the award shoud be vacated by this Court
on the following grounds:

() The award was procured by undue means.

(b) Therewas evident partiality by oneor more arbitrators and/or
misconduct prejudicing the rights of Movant.

(c) The arbitrators exceeded their powers.

(d) The arbitrators refused to hear evidence material to the
controversy or otherwise conducted the hearing contrary to the
provisionsof T.C.A. § 29-5-606, so as to prejudice substantially
the rights of Movart.

4. In the aternative, Movant avers that the arbitration award
should be modified by this Court, on the fdlowing grounds:

(a) There was an evident miscalaulation of figures.
(b) The arbitrators have awarded upon matters not praoperly

submitted to them and the award may be corrected without
affecting the merits of the decision upon the issues submitted.

2 29-5-312. Confirmation of award. - Upon application of a party, the court shall
confirm an award, unless, within the time limits hereinafter imposed, grounds are urged for
vacating or modifying or correcting the award, in which casethe court shall proceed as provided
in 88 29-5-313 and 29-5-314.

¥29-5-313. Vacation of award. - (a) Upon application of aparty, the court shall vacate
an award where

(1) The award was procured by corruption, fraud or other undue means;

(2) There was evident partiality by an arbitrator appointed as a neutral or corruption in
any of the arbitrators or miscondud prejudicing the rights of any party;

(3) The arbitrators exceeded their powers;

(4) The arbitrators refused to postpone the hearing upon sufficient cause being shown
therefor or refused to hear evidence material to the controversy or otherwise so conducted the
hearing, contrary to the provisions of § 29-5-306, as to prejudice substantially the rights of a
party; or . ...

*29-5-314. Groundsand procedur efor modificationof award. - (a) Upon application
made within ninety (90) days after delivery of a copy of the award to the applicant, the court
shall modify or correct the award where:

(1) There was an evident miscalculation of figures or an evident mistake in the
description of any person, thing or property referred to in the award;

(2) Thearbitrators have awarded upon amatter not submitted to them and the award may
be corrected without affecting the merits of the decision upon the issues submitted; or

(3) The award is imperfect in any matter of form, not affecting the merits of the
controversy.



(c) The award isimpefect in a matter of form, not affecting the
merits of the controversy.

The caseswere consolidated, and D& E’ ssubsequent motion for summary judgment was
denied. Anevidentiary hearing was held on November 23, 1998. The hearing consisted of the
argument of counsel and three exhibitsadmitted by stipulation, whichwerethe parties' contract,
the demand for arbitration filed by D& E, and the award of the arbitrators.

On December 3, 1998, the chancellor entered an order vacating the entire arbitration
award pursuant to T.C.A. § 29-5-313(a)(3) on the basis that the arbitrators had exceeded their
powers in awardng D& E attorneys’ fees. The chancellor’s order states in pertinent part:

THIS CAUSE came on to be heard on November 23,
1998, by the Honorable Walter L. Evans, Chancellor of Part | of
the Chancery Court of Shelby County, Tennessee, upon the
petition of D & E Construction Company, Inc. for enforcement of
an arbitration award and the petition of Robert J. Denley Co., Inc.
tovacate or modify the arbitration award and the answersthereto,
filedinthe above consolidated causes; upon the exhibitsreceived
inthe cause; upon statements of counsel for the parties; and upon
the entire record herein.

From all of which it appears to the Court that the
arbitrators’ award of attorneys' fees exceeded their powers, that
the attorneys fees were integral to the award, and that the
arbitration should, therefore, be vacated.

D& E has appealed and presents the following issues for review as stated in its brief:

|. Whether theChancdlor b ow eredinvacating theaward of thearbitratian
pand onthebasisthat it had exceededitsauthority by awarding D& E
Construction attomeys' fees?

[1. Whether the Chancdlor beow erredin vecating theentireaward of the
ahitration pand, rather thenmerdy theaward of attomey's fees onthebessthet
thepand had excesded itsauthority by avarding D& E Condrudionatomeys
fees?

1. Whether D& E Condructionisentitled to confirmation of theaward of the
arbitration pand, along with an award of interest and attorneys’ fees?

Denley presnistheadditiond issuethet if thisCourt findsthetrid court’ sorder vacaing theawardtobeerar, whether
thecaseshouldberemanded for thetrid court to condder Denley’ sother chdlengestotheavardwhichwerenct
considered by thecourt.
Trid courtsplay alimited roleinreviewingthedecisonof anarbitrator. Arnoldv. Morgan Keegan
& Co., Inc., 914 SW.2d 445, 448 (Tenn. 1996). The Arnold court stated:
“IW]herethe party hasagreed to arhitrate, heor she, ineffect hasrdinquished

muchof [theright toacourtsdedsononthemerity. Theparty ill canaska
court toreview thearbitrator'sdecision, but thecourt will set that



decision aside only in very unusual circumstances.”

| d. (quoting United PaperworksI nt'| Union, AFL-CI Ov. Misco, Inc., 484 U.S. 29, 36 (1987)(emphasis
inoriginal)).
Under Arnald, thisCourtisrequiredto utilizea deferentid” dandard of review. Wearenat "pamittedto
consder themeritsof anarbitration award evenif the partiesallegethat theaward restson errorsof fact or
migepresentationof thecontract." Arnald, 914 SW.2da 450. Furthermore, wearereguired to acogpt thefacts
presanted unlesswefind that thosefactsaredearly eroneous and shouldreview legd metters™'inamanner desgned
to minimize interference with an efficient and economical system of alternative disputeresolution.” Id.
Under theUnifom Arbitraion Act, anathitrator'savard may bevacatedif thearhitrator excesdshisor her
authority and an gpplicationto vacateismedewithinninety daysatter ddivery of acopy of theawardtothegpplicant.
T.CA.8295-313(Supp. 1998). Thesoopedf anarhitrator'sauthority "isdetermined by thetermsof theagreament
between thepartieswhichindudestheagreement of thepartiesto arbitratethedispute.” I nternational Talent
Group, Inc.v. CopyrightMgmt. Co., 769 SW.2d 217, 218 (Tenn. App. 1988). Thefact that therdief granted
by thearbitrator may nat havebeen granted by acourtisnot agroundfor vacating or refusing to confirmanaweard.
T.CA.829-5-313(3)(5)(Supp. 1998). Sgnificantly, under Arndld, an"arbitrationawardisnot ubject tovacation
forameremidakeof factorlaw.” 1d.; 914 SW.2da 451 (atingMcLeroyv. Waller, 731 SW.2d 789, 791 (Ark.
Ct. App. 1987)); Seither & CherryCo.v.1llinoisBank Bldg. Corp.,419N.E.2d 940,945 (I11. App. Ct.
1981); Western Water proofingCo. v. Lindenwood Colleges, 662 SW.2d 288, 291 (Mo. Ct. App. 1983);
Turner v. Nicholson Properties, Inc., 341 S.E.2d 42, 45 (N.C. Ct. App. 1986)).
TheArnold court dsodressad thenesd for findity inarbitration procesdings, despitethe harsh resultsthet
may at times follow:
“If anarbitrator mekesamidake ather astolaw or fadt, itisamisfortunef the
party, andthereisnohdpfor it. Thereisnoright of goped andtheCourt hesno
power torevisethededsonsof ‘judgeswho aredf theparties own choosng.
An[atitration] awardisintended to settlethemetter in controversy, and thus
savetheexpensedf litigation. If amidakebeasffident groundfor settingasde
anawad, it gpensadoar for comingintocourtindmog evary case farinnine
casesout of ten somemidakeather of law or fact, may besuggested by the
disdidfied party. Thus... atbitration, inseed of endingwouldtend toincreese
litigation.”

Id. (quoting CarolinaVirginiaFashion Exhibitors, I nc. v. Gunther, 255 SE.2d 414, 420 (N.C. Ct. App.

1979)).

D& Efirg contendsthet thetrid court eredinvacaingthearhitration award onthebes sthat it hed excesded



itsauthority by avardingattomeys fees D& Earguesthat the AmaicanRule’ requiringeechlitigant topay itsown

attorneys feesabsent agtatutory or contractud obligation doesnat necessarily gpply toarhitration pands Wemust

dsagree Itiswdl stledinthisjuisddionthet attomey fesscannat beawardedin contract digoutesunl essthe contract

or applicable statutory or decisional law so provides. Guessv. Maury, 726 S.W.2d 906 (Tenn. App. 198
Thequedionthen becomeswhether thepand’ saward of attomey feesexosadsther power requining vecatioan

of the award. Our Supreme Court has answered this question in Arnold. The Court said:

Arbitrators” excesd their powers’ whenthey go beyond thescopeof
authority granted by thearbitration agreement. I nternational Talent
Group, 769SW.2da 218. Arnoldassartsthat thepand excesdeditspowers
because™ thearhitration agreament requirestheathitratorstogoply thelaw of the
Satedf Tennessse, andtheathitrationdedisoniscompletdyimationd andtotaly
contrary totheundigouted and agresd evidenceand thelaw acknoniedged tobe
applicable.”

Thetrid court condudedthat Arnold’ spostionwassmply thet the
perd had medeamidakedf law or fact whenit foundthet therewasnordiance
onamateria migepresantation. Wecannat say thiscondusonwaserroneous
Sncethetrid courtisnot empoweredtorelry theissuesbeforetheahitratar, it
wasproper for the.court to acogpt the pand’ sfindingsunlessdearly eroneous
Nothing about theaward suggeststhet the pend faledto goply Tennesseelaw,
asrequired by theagreement. Thus thepand didnat gooutsdetheatitration
agreement; hence, it did not exceed its powers.

Wefurther notethat Tenn. Code Ann. §29-5-313(a) specifically
providesthat “[t]hefact thet therdief wassuch thet it could nat or would not be
granted by acourt of law or equity isnot ground for vecating or refusngto
confirmtheaward.” Temn. CodeAmn. §29-5-313(8)(5). Thusanarbitration
awardisnot subject tovacationfor ameremistakeof fact or law. See
McLeroyv. Waller, 731 SW.2d 789, 791 (Ark. Ct. App. 1987); Sather &
CherryCo.v.lllinoisBank Bldg. Corp., 9511l. App. 3d 191, 5011I.
Dec.672,677,419N.E.2d 940, 945 (1981); Western Water proffing Co.
v. Lindenwood Colleges, 662 S.W.2d 288, 291 (Mo. Ct. App. 1983);
Turner v. Nicholson Properties, Inc., 80N.C. App. 208, 341 SE.2d 42,
45 (1986). Turner is particularly instructive here:

Inessencerespondent arguesthet anarhitrator whoarsasa
metter of law exceedshispowversand asaresittheavadcan
bevecated. Allowingsuchrdief isinconsgentwiththe
generd rulethat “ errorsof law or fact, or an erroneous
dedgonof matarssuomittedto[abitration)], areinauffident
to invalidate an award fairly and honestly made.”

341 S.E.2d at 45 (citation omitted).
Amddurgesustofindthet thepend didnat mekea” meremigiakedf
factorlaw,” but medeadecison sofar outsdeof thelaw that it shouldbe
considered irrational and, hence, subject to vacation. We decline to do so.
Id. at 450-51.
A trid court under thisfactud scenariocouldbehddinerar for avarding attomeys fess By thesametoken,

theahitration pand canbefoundtohavemedean aror of law, but wedeemthis“insuffident toinvaidateanaward



fairly and honestly made” Arnald, a451. Thishringsustothegppelleg sissueof whether thecaseshouldbe
remanded for a hearing on the additional grounds asserted in the trial court for vacation of the award.

Therecord reflectsthat the partieshy dipulaionentered thethreeexhibitsprevioudy refared to. Therewas
noevidencepresantad by ather party ather thentheexhibits Therecord dsoreflectsthat Denley’ scounsdl inodlloguy
withthecourtindicated thet evidentiary proof would beforthooming onthepart of Derley. TheCourt only consdered
theissueconcamingtheaward of attomey fees Although Denley’ scounsd did nat attempt toput onany evidenceand
gpparently wasnot pred uded by thecourt from doing o, it doesgppear that thehearing beforethe court was confined
totheissueof theaward of atorney feesand not theather issuesraised by Denley’ spdtitiontovecatetheaward. It
gppearsthet thetrid court’ sruling fromthebenchindicated to counsd that thehearingwasended. Infaimess Denley
should have its day in court.

Accordingly, thejudgment of thetrid courtisreversed, and thecaseisremandedtothetrid court for further
proosdingsto congder theather issuesraisad by Denley’ spatitiontovecatetheaward. Cogtsof thegoped areasessad

one-half to the appellant and one-half to the appellee.
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