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Plaintiff, CharlesBelk (Belk), filed suit against defendants, Sheriff Ewell Baker (Baker),
in his official capacity as Sheriff of Obion County, and Obion County, Tennessee, claiming

deprivation of his congtitutional rights under 42 U.S.C. § 1983, as well as violations of the



Tennessee Governmental Tort Liability Act (GTLA). Belk alegedthat Baker violated hiscivil
rights by delaying medical aid while he was a prisoner inthe Obion County jail. Belk appeals
the trial court’s grant of summary judgment in favor of Baker and Obion County.

On March 25, 1996, Belk was an inmate at the Obion County jail in Union City,
Tennessee. At approximately midnight, Belk tied hisbed sheetstogether and climbed through
a second floor window in an attempt to escape. The bed sheets tore inthe attempt, and hefell
to the pavement below suffering a compound fracture to his lower leg. Prison officials
immediately discovered Belk’s escape attempt, notified Baker, and called an ambulance.

Baker arrived within minutes of the notification, and an ambulance arrived shortly
thereafter at 12:08 a.m. It isdisputed whether Baker left orderswith the prison guardsthat the
medical personnel were not to assist or move Belk without prior approval. However, it is
undisputed that Belk laid in apool of rainwater without medical assistance until 12:27 am.when
medical personnel wereallowed to administer treatment. After being stabilized and placed in
the ambulance, Bdk arrived at thehospital at 12:30 am.

The events after Belk’ sfall and injury are disputed. According toBaker, Belk told him
that another prisoner had pushed him from the roof of thejail. Knowing that the other prisoner
named by Belk was housed in aprison block opposite the incident, Baker statesin hisaffidavit
that he assumed amajor prison breakout had occurred. Inorder to securethearea, Baker refused
to allow Belk to be moved until he had investigated the situation. Baker, however, deniesin his
affidavit that he instructed medical personnel not to treat Belk.

Belk disputes Baker s assertions. Specificaly, he states in his affidavit that a sheet he
was using to climb down tore, causing him to fall. He also states that deputies said that Baker
instructed them nat to allow medical personnel to trea him.

On March 24, 1997, Belk brought this action against Baker and Obion County alleging
that the medical personnel were present shortly after thefall, but they were not allowed to attend
to hisinjuries or move him as a direct result of Baker’s orders. He further avers that he was
deprived of his rights and privileges as afforded him under the Fourth, Fifth, Eighth, and
Fourteenth amendmentsto the United States Constitution and in contravention of 42 U.S.C. 8§
1983 and 1988 and the laws of the state of Tennessee in that Baker and the County acted

negligently and in a willful, wanton, and deliberate disregard for his well being, and that the



defendants acted under color of state law in their official capacity.

Baker and the County moved for summary judgment in accordance with Tenn. R. Civ.
P.56. After ahearing, thetrial judge granted the defendants' motion and rendered judgment in
favor of Baker and the County. Belk filed atimely appeal and the issue for review is whether
thetrial court erred in granting the defendants’ motion for summary judgment.

A motion for summary judgment should be granted when the movant demonstrates that
there are no genuine issues of material fact and that the moving party is entitled to ajudgment
asamatter of law. Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the
burden of demonstrating that no genuineissue of material fact exists. Bainv. Wells, 936 SW.2d
618, 622 (Tenn. 1997). On amotion for summary judgment, the court must take the stronges
legitimateview of theevidencein favor of the nonmoving party, allow all reasonableinferences
in favor of that party, and discard all countervailing evidence. 1d. InByrdv. Hall, 847 SW.2d
208 (Tenn. 1993), our Supreme Court stated:

Once it is shown by the moving party that there is no genuine
issue of material fact, the nonmoving party must then
demonstrate, by affidavits or discovery materials, that thereisa
genuine, material fact dispute to warrant atrial. In thisregard,
Rule56.05 providesthat the nonmoving party cannot simply rely
upon his pleadings but must set forth specific facts showing that
there is agenuineissue of material fact for trial.
Id. at 211 (citations omitted) (emphasisin origina).

Summary judgment is only appropriate when the facts and the legal conclusions drawn
from the facts reasonably permit only one conclusion. Carvell v. Bottoms 900 SW.2d 23, 26
(Tenn. 1995). Sinceonly questions of law areinvolved, thereis no presumption of correctness
regarding atrial court's grant of summary judgment. Bain, 936 SW.2d at 622. Therefore, our
review of thetrial court’ sgrant of summary judgment isde novo on therecord before this Court.
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

WefirdexamineBdk's42U.SC. §1983damagaing thecounty for Beker' sactsalegedy vidaingrights
under theFourth, Hfth, and Fourteanth Amendments. Baker and the County assart thet Bk’ sdamisnat adtioneble
becauseno palicy or cusomwasshown asrequired under § 1983, or inthedtameive if odiberateindifferenceisthe
correct standard, Belk does not meet it because Baker acted to secure the prison.

42 U.S.C. § 1983 (1994) provides, in pertinent part:

Every personwho, under color of any datute, ardinence, reguliation, cusom, or



usage of ay Sateor Taritory o theDidrict of Calumbig, suljedts or causesto
besubjected, any citizen of the United Statesor other personwithinthe
juridiction thereof tothe deprivation of any rights privileges, orimmunities
secured by the Conditution and laws, shdll beliabletotheparty injuredinan
action at law, suit in equity, or other proper proceeding for redress.

TheCounty ddlengesBak’ sdamonthebesisthet asngleingtanceof uncongtitutiondl edtivity canctgive
risetoa8§1983action. Whileitistrue, asthedefendantsassart, thet lighility under § 1983islimited todeprivations
of federdly pratected rightscaused by adtiontaken pursuant tooffidal municipdl palicy of somenature ...,” Mondl
v. New York City Dept. of Soc. Serv., 436 U.S.658, 98 S. Ct. 2018, 56 L.E.2d 611 (1978), adecision by
municipa policy makersonasngleoccas onmay satisy thisrequirement. Pembaur v. City of Cincinnati, 106
S. Ct. 1292, 1294 (1986).

The United States Supreme Court in Pembaur stated in pertinent part:

But the power to establishpalicy isnomoretheexclusive provinceof the
legidatureat thelocd level thanat thestateor nationa level. Mondl’s
languegemekesdear thet it expresdy envisoned ather offidas* whoseadsor
edictsmay farly besaidtorepresent offiad palicy,” Mondl, supra, 436 U.S,
a 634, 98 SCt. a 2037-2038, and whosedecis onsthereforemay giveriseto
municipal liability under § 1983.

* * *

[A] government frequently choosesacourseof actiontalloredtoaparticular
Stuaionand natintendedto contrdl dedisonsinlater Stuations If thededison
toadopt thet perticular coursedf actionisproperly medeby thet government's
authorized decisonmekers it Surdy representsan act of offidd government
“pdicy” asthet tamiscommonly undarstood. Moreimportantly, whereadtion
isdirected by thosewho establishgovernmenta policy, themunicipdityis
equaly respongblewhether thet actionisto betaken only onceor to betaken
repeetedy. Todeny compensstiontothevidimwouldthereforebecontrary to
the fundamental purpose of § 1983.

* * *

Municipd ligbility atachesonly wherethedecis on-maker possessesfind
authornty toeseblishmunidpd palicy withrespect totheadionordared. ... The
officid mugt dso beresponsblefor establishing find governmentd policy
respedting Such adtivity beforethemunidipelity canbehddlisble® Authorityto

The Pembaur Court noted an example relevant to the case before this Court. They
stated in pertinert part:

Thus, for example, the County Sheriff may havediscretionto hire
and fire employees without being the county official responsible
for establishing any county employment policy. If thiswerethe
case, the Sheriff’s decisions respecting employment would not
give rise to municipal liability, although similar decisions with
respect to law enforcement practices, over which the Sheriffisthe
officia policy maker, would give rise to municipal liability.

Pembaur, 106 S.Ct. at 1300, n.12.



mekemunidpd pdicy may begranted diredtly by alegdativeenedmant or may
beddegated by an offiad who possessessuch authority, and of course whether
an official had final policy making authority is aquestion of state law.
Pembaur, 106 S. Ct. at 1298-1300.
Wemus determinewhether Baker wasa'™ palicy meker” asodfined by Pembaur. The Tennesssedaute
which defines the powers and dutiesof county sheriffs states in pertinent part:
8-8-201. Dutiesof office. -- It isthe sheriff’s duty to:

* * *

(3) Tekedhargeand audtodly of thejal of theshaiff’ scounty, and of theprisoners
therein; recaivethoselawfully committed, and kegp them persondly, or by
deputies or jailer, until discharged by law; . . ..

T.C.A. 88-8-201(3) (Supp. 1998).

After examining theabovedaute, webdievethat Baker hasfind dedson meking authority concemingthe
ocounty prisonandisa’ policy meker” asoefined by theUnited Sates SupremeCourt in Pembawr.? Therefore, one
instance of unconstitutional activity by Baker states a cause of action under § 1983.

Next, wemus deeminethecomect sandardfor detemining avidation of aprisonersright tomedicd care
TheUnited Sates SupremeCourt articulater the tandard for determining whether aprisoner’ scondtitutiond right to
medica careunder the Eighth Amendment of theU.S. Condtitution hesbeanvidatedinEgdlev. Gamblg 420U.S.
97, 104-05, 97 S. Ct. 285, 291, 50 L. Ed.2d 251 (1976). The Supreme Court stated in pertinent part:

Wethereforecondudethat ddiberateindifferencetosiousmedicd
nesdsof prisonerscondtitutesthe” unnecessary andwantoninfliction of pain,”
prostribed by the Eighth Amendment. Thisistruewhether theindifferenceis
menifesed by prison doctarsinther responseto theprisona” sneadsar by prisn
guardsinintentionelly denying or ddaying accesstomedica careor intentiondly
interferingwiththetrestment oncepresribed. Regardlessof how evidenoad,
ddiberateindifferencetoaprisone’ ssariousillnessor injury satesacauseof
action under § 1983.

Estelle, 429 U.S. at 104-05, 97 S. Ct. at 291 (citation omitted).

Asnated by the Sixth Circuit, the Estdllestandard cong stsof twio components, oneobjectiveand one
shedtive “(1) asuffidently gravedeprivation, suchasmedicd nesds and (2) asuffidently culpaebledatecf mind.”
Berrymanv. Rieger, et al, 150 F.3d 561, 566 (6th Cir. 1998). When aprisoner sufferspainnesdlesdy andrelief
isreedily avalladle they haveacauseof adtion againg thosewhoseddiberateindifferenceisthe causeof theauffering.

Boretti v. Wiscomb, 930 F.2d 1150, 1154-55 (6th Cir. 1991).

“Appellees own brief submitted in this appeal states, “[t]hus, the Sheriff is a policy
maker, for purposes of Tennessee law. . . .”



AstheSupremeCourt notedinFarmer v. Brennan, 511 U.S.825, 114 S.Ct. 1970, 128L. Ed.2d 811
(1999), aplantiff must provethat hismedicd nesdsaresariousin order toshow ddiberateindifference. A serious
medica nesd” hasbean ddfined as™ onethat hesbeen diagnosed by aphysdanasmandating trestment or onethetis
so obviousthat evenalay personwouldeasily recognizethe necessity for adoctor’ sattention.” Laaman v.
Hdgemoe, 437 F. Supp. 269, 311 (D.N.H. 1977).  Inconsdering theseriousnessof amedica need, courtsmust
determinewhether thedefendant’ sact or omissonresuitedinadenid of “theminimal civilized measuredf lifé's
necessities” Rhodesv. Chapman, 452U.S.337, 347,101 S. Ct. 2392, 2399, 69 L. Ed.2d 59 (1981). Neither
negligencenor grossnegligencewill support a8 1983 dam. “Inorder to Sateacognizabledam, aprisoner must
dlegeadtsor omissonsaffidently hermful toevidenceddiberateindifferenceto sariousmedica needs Itisonly such
indifferencethat can offend evolving andardsof decancy’ invidaionof theEghth Amendmat” Eddle 429U.S
at 105-06, 97 S. Ct. at 292.

Inorder toddeminethegppropriatenessof summary judgment, weexaminethreedements (1) whethera
factual disputeexigts, (2) whether thedisputed fact ismeaterial tothe outcomeof thecase; and (3) whether the
disputed fact creates agenuine issue for trial.” Byrdv. Hall, 847 SW.2d 208, 214 (Tenn. 1993).

Clearly, the fadsin this case aredisputed. Baker’'s affidavit states in pertinent part:

9. Whilel donat recall making any statement to theeffect thet theprisoner,
ChalesBdk, wasnat tobemoved, any such daementwhich | may havemede
wouldhavebean out of my concanfor thesafety andwel-being of theprisoner
andwould haveonly meant thet the prisoner wasnat tobemoved until medica

techniaansfromthe Obion County Regional Emergency Medicd Sarvices
arrived.

* * *

14. 1 nather saw nor gookewiththeambulancedrver ar ather mediicd personnd
at the scene, as| was upstairsin the jail making sure that the jail was secure.

15. | never indructed theambul ancedriver or other medicd atendant not to
perform any medical servicesfor the prisoner.

16. | neverindrudtad theambul ancedriver or themedicd atendant nattomove
the prisoner.

17. Sincel wasdreedy updarsinthejal whentheambulancearived onthe
sceng | neither spoketo nor saw ether theambulancedriver or themedica
atendant, and thereforeit would beimpossblefor meto have“indructed the
ambulancedive tonat pafomany savicesor tomovetheprisoner untl further
instructions weregiven” as alleged in the complaint.

Baker' sassartionsin hisaffidavitaredigouted by threewitnessesa thescene. Belk' seffidavitdatesin

pertinent part:



3. Theambulancearived and theattendantsasked the Sheriff’ sDeputy if they
couldtreat meandwasinformed by the Sheriff’ sDeputy thet they couldnat do
aythingar movemeinany way pending further ordarsfromthe Shaiff..... Ms
Dogter pleededwith oneof thePolice Officersguardingmeto gointothe
Courthouseand ask the Sheriff if | could betrested or moved and after afew
minutes pessad the Police Officer camebeck and Sated thet the Sheiff said thet
| couldnat bemoved until further indrudtions Findlly after whet ssamedlikea
very longtime aSheiff’ sDeputy gavetheambulanceattendant permissonto
move me. . . .

LindaDoder, whoworked acrossthe dreet from the courthouseand cameover to sseewhat hed heppena theprison

when Belk fell, provided the following affidavit.
2. | wasinmy officeonMarch 25, 1996, when | dbsavedacommoation et the
Courthouseand | went acrossthe sret to the Courthouseto ssewhat wasgoing
on. | obsrved CharlesBdk lyingontheconaretesdewakintherain, lyingin
apuddleof water with hisleg broken and theboneprotrudingfrom
theskin. Theambulancearrived afew minuteslater and theattendantswere
taldby thedgputy thet Sheniff Baker sadnoonewastomoveMr. Bdk. | findly
got anumbrellaand held over Mr. Bk asno oned sewasasssinghimor
pratectinghimfromthedementsand good therewhiledl of uswerewatingfor
approval from the Sheriff for Mr. Belk to be treated.
3. | recdl severd parsonsasking pamissontotregt andremoveMr. Bk and
tekehimtothehospaitd andremember thet the deputieswho responded tothese

inquiriesrdaed thet the Sheriff hed Sated thet hedid not want Mr. Belk moved
or touched in any way.

* * *

7. Mr. Bdk waslying facedoaningoproximetdy threeinches of water withhis

hendshendouffed behind hisbedk. Hehed aseverdy crushed Ieftleg. Hewes

surrounded by palice personnd and sheriff’ sdeputiesal of whomwerejust

standing around. Noone [sic] was doing anything for Mr. Belk.
(emphasis added).

Further, James Shipley, theparamedicand ambulancedriver thet treeted Belk, tated inhisaffidavitthet “1
wasinfarmed by aDeputy of the Obion County Sheiff’ sDepartment not tomove CharlesBdk without thepermissan
of Sheriff Ewell Baker.”

Thesedigouted factsmust bematerid to predudesummary judgment. A disputed factismaterid if it must
bededdedinorder toresdvesubdantivedamsar defensssa whichthesummeary judgment mationisdirected. Byrd,
847 SW.2da 215. Ddiberaeindifferencetoajprisonersmedicd nestsisdetaminedthroughatwopart test. Hrd,
theprisoner mugt show “ asufficiently gravedeprivation, suchasmedicd needs...” Berrymanv. Rieger, e al,
150F.3d561, 567 (6th Gir. 1998). Itisundigputed thet Belk uffered acompound fracturetotheleg, and thebonewas
clearly visible protruding through theskin. We believe this satisfies the first element.

Thesscond dement requiresthat Baker actedwith* sufficiently culpeblestatecf mind.” Berryman, 150

F.3da 567. Negligenceand grossnegligencearenct enough. “Inorder todateacognizbledam, aprisoner must



dlegeactsor omissonsaufficiently harmful to evidenceddiberateindifferenceto seriousmedicd needs” Eddle

v.Gamble 429U.S.97, 106, 97 S. Ct. 285, 292 (1976). Asnoted above, Baker deniestdling deputiesthet Bk wes

nattobetrested. However, Bk damsthet Beker adtedinaddiberatdy indifferent manner. ThisdigouteastoBeka's

purpose for leaving Belk unattended goes directly to Baker’ s state of mind, and is therefore material.
[T]hetestfor a“genuineisaue’ iswhether aressoneblejury couldlegitimatdy

resolvethet factinfavor of onesdeor theather. If theansverisyes summary
judgmentisingppropriate; if theansver isno, summeary judgment isproper

becauseatrid wouldbepaintiessestherewould benathing for thejury todoand
the judge need only apply the law to resolve the case.

Byrd, 847 SW.2da 215. It ssamsdear thet ajury couldresdlvethisdigouteinfavor of Bk andfind thet Beker wes
OdiberadyindfferenttoBek’ smediica nesdsby ddayingmedicd caretohimto punishhimfor hisescapeatempt.
Therefore, a genuine issue of amaterial fact existsin this case and summary judgment was improper.

Thefind issulewemust addressconcamsBdk sdamunder the TenessseGovaemnmantd Tart Ligality At
(GTLA), T.CA.§29-20-201, etd (1980& Supp. 1998). TheGTLA alowssLit against county and municipal
governmentsfor negligent actsof itsemployees however, nather intentiondl tortsnor violationsof avil rightsare
coveredunder theGTLA. T.C.A. §29-20-205(2) (1980); Jenkinsv. Loudon County, 736 SW.2d 603, 608
(Tenn. 1987). Thus, summary judgment was appropriate on thisissue.

Theorder of thetrid court granting ummary judgment onthe§ 1983daimisreversed, andtheorder indl
other repectsisaffirmed. Thecaseisremanded for uch ather procssdingsasmay benecessary. Costsof thegpped

are assessed against the appellee.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE
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