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OPINION

AFFI RMED AND REMANDED

Susano, J.



This is an action filed by James Col well seeking a new
parol e hearing. The plaintiff appealed the trial court’s grant
of summary judgnent to the defendant, Charles Traughber, Chairman
of the Tennessee Parole Board. The plaintiff, in his petition
for wit of certiorari, asserts that the Tennessee Parol e Board
(“Board”) acted illegally, fraudulently, arbitrarily, and
capriciously in denying himparole. The trial court granted the
defendant’s notion for sunmary judgnent upon finding that the
plaintiff had failed to carry his burden of overcom ng the
properly-supported sunmary judgnment notion of the defendant. On
this appeal, plaintiff essentially presents the follow ng
question for our review. In granting summary judgnent, did the
trial court err when it determ ned that no genuine issue of

material fact exists?

The plaintiff is currently serving a 26-year sentence for
second degree nurder and escape. At the plaintiff’s parole
hearing in June, 1996, a hearing officer recomended that parole
be deni ed because of the seriousness of the offense and the
results of the plaintiff’s psychol ogi cal evaluation. The Board
adopted this recommendation. After exhausting his adm nistrative
renedies, the plaintiff then filed a petition for wit of

certiorari in the trial court.

The plaintiff asserts that the Board acted illegally,
fraudulently, arbitrarily, and capriciously in naking its

deci sion, by considering three different versions of the Facts of



O fense Report, along with black and white photographs that he
clainms unfairly depict the crinme scene. The plaintiff further
contends that the Board abused its discretion by relying on an
incorrect crimnal history and by preventing himfromoffering

evi dence at the hearing.

The plaintiff filed various notions seeking to conpel
production of docunents relating to his original conviction.
These notions were denied by the trial court as being outside the

scope of the wit of certiorari.?

The defendant filed a notion for summary judgnent
asserting that there are no genuine issues of material fact. He
supported his nmotion with an affidavit of the Custodian of the
Records of the Board; the transcript of the June 4, 1996, parole
hearing; the Board' s office files regarding the plaintiff; and a

statenment of undisputed facts.

The plaintiff responded to this notion with a notion to
dism ss the defendant’s notion for summary judgnent and/or enter
summary judgnent in his favor. He did not support his response

with any affidavits or additional evidence.

The trial court granted the defendant’s notion for
sumary judgnent based on the plaintiff’s failure to show that a

genui ne i ssue of material fact existed. This appeal foll owed.

This issue is not before us on appeal.
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Qur standard of review on a grant of sunmary judgnent
is well-settled. “Qur inquiry involves purely a question of |aw
therefore, we review the record without a presunption of
correctness to determ ne whether the absence of genuine issues of
material facts entitle the defendant to judgnent as a matter of

| aw. Robi nson v. Orer, 952 S.W2d 423, 426 (Tenn. 1997). See
al so McCarley v. West Quality Food Service, 948 S.W2d 477 (Tenn.
1997); Bain v. Wlls, 936 S.W2d 618, 622 (Tenn. 1997); Byrd v.
Hal |, 847 S.W2d 208, 210 (Tenn. 1993); Hardesty v. Service

Mer chandi se Co., Inc., 953 S.W2d 678, 684 (Tenn.App. 1997). The

novi ng party -- in this case, the defendant -- has the initia
burden of producing conpetent, material evidence show ng that
there is no genuine issue as to any material fact. Byrd, 847
S.W2d at 211. This burden nay be net by either affirmatively
negati ng an essential el enent of the nonnoving party’ s claimor
by concl usively establishing an affirmati ve defense. 1d. at 215

n.>5.

If the noving party successfully negates an essentia
el ement of a claim the nonnoving party nust then establish that
there are disputed material facts creating genuine issues that
nmust be resolved by the trier of fact. Id. at 215. The
nonnovi ng party cannot rely on his pleadings to overconme a
properly-supported notion for summary judgnent. |d.; Robinson,
952 S.W2d at 426; MCarley, 948 S.W2d at 478-79; Rule 56. 06,

Tenn. R G v.P. The nonnoving party may contradict the factual



predi cate of the notion by presenting conpetent and adm ssible

mat eri al evi dence by:

(1) pointing to evidence overl ooked or

i gnored by the noving party that establishes
a material factual dispute, (2) by
rehabilitating the evidence attacked in the
novi ng party’s papers, (3) by producing
addi ti onal evidence showi ng the existence
of a genuine issue for trial, or (4)

subm tting an affidavit explaining why
further discovery is necessary as provided
for in Tenn.R Cv.P., Rule 56.06.

Robi nson, 952 S.W2d at 426 n.4; MCarley, 948 S.W2d at 479;
Byrd, 847 S.W2d at 215 n.6. |In addition, the evidence nust be
viewed by the court in the light nost favorable to the nonnoving
party, and all inferences nmust be drawn in favor of the nonnoving
party. Byrd, 847 S.W2d at 210-211. Summary judgnment shoul d be
granted only when the facts and concl usions pernmt a reasonable
person to reach only one ultimte conclusion -- that the noving

party is entitled to a judgnent as a matter of |law.  Robi nson,
952 S.W2d at 426; Carvell v. Bottoms, 900 S.W2d 23, 26 (Tenn.

1995) .

The transcript of the parole hearing -- a supporting
docunent to the defendant’s notion for sunmmary judgnent --
negates the plaintiff’s claimthat the Board acted illegally,
fraudulently, arbitrarily, and capriciously. The transcript
establishes that the plaintiff was afforded an opportunity to

present evidence at the parole hearing. Further, the transcript



reveal s that the black and white photographs were not critical to
the Board s decision to deny parole. The one piece of
information cited by the plaintiff as being prejudicial to hinf
was specifically rejected by the hearing officer, and there is no
evidence in the transcript that the Board relied on invalid
convictions in making its decision to deny parole.® It is clear
fromthe transcript that the decision by the Board to deny parole
was based on the seriousness of the offense and the plaintiff’s

psychol ogi cal report.

The record establishes that the defendant has satisfied
his burden of affirmatively negating essential elenents of the
plaintiff’'s clains, thus triggering the plaintiff’'s burden to
produce countervailing evidence. See MCarley, 948 S.W2d at

479.

In reviewing the plaintiff’s response to the notion for
summary judgnent, we note that he failed to carry his burden
under Byrd. He relied solely upon his pleadings and did not
point to any evidence to establish that there are nmateri al
factual disputes; nor has the plaintiff rehabilitated the facts
attacked by the defendant or provided additional evidence
establishing the existence of genuine issues for trial. 1In
short, the plaintiff has failed to carry his burden under Rule

56.06, Tenn.R Civ.P.

*The plaintiff clains that the Facts of Offense Report states that he used
a weapon in the conm ssion of the crime.

*The trial court, in denying plaintiff's motion for a new hearing, found

that the Board made its decision without being aware of any problems with the
Facts of Offense Report or invalid convictions.
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For the foregoing reasons, we conclude that the
def endant has denonstrated that there are no genuine issues of
material fact, and, further, that he is entitled to a judgnent as
a matter of law. Accordingly, the judgnment of the trial court is
affirmed. This case is remanded to the court below for the
coll ection of costs assessed there. The costs of this appeal are

t axed agai nst the appellant.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.



