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Larry Aubrey Hensaon (Henson) gopeals the trial cout's order establishing Henson's paternity of
ElizabethSarell's child, Alexander. Inthisappeal, we addresswhether Tennessee’s patemity statutes® vidate
the Faurteenth Amendment to the United Sates Gonditution. Far the reasons heredter stated, we find no

suchvidation, and we affirmthe trial cout’s judgmert.

Facts and Procedural History

On January 23, 1996, Sorrell filed a petition seeking to establish Hensan's patemity asto Sorrell’'s
unborn child. The petition further sought, among other things, child support payments. A sumnons was
served upon Henson on February 2, 196, which commanded him to appear before the juvenile court on
February 7, 1996. On February 6, 1996, Henson filed an answer denying paterity. Thereafter, onFebruary
7, 1996, Henson voluntarily appeared befare the juvenile court and requeded that bload tests be perfarmed.
Accardingly, the juvenile court ordered “that all parties submit to blood tests,” and ordered “that the case be

cortinued”

The child, Alexander, was ban on March 11, 1996, and subsequent blood tests revealed ‘the
prabability of [Henson's] patemity is 99.95%, as compared to an unrelated, untested random man of the same
race.” The matter was againbrowght beforethejuvenile cout onJune 11, 196. Atthe June hearing, Henson
did not offer any proof to cortest patemity. However, Henson gpparently ordly novedto dsmissthepetition
filed against hm. This motion is evidenced solely by the fdlowing exchange, which is excerpted franthe
hearing’s transcript and which setsforth the substance of and grounds far Hensan's ord motion:

THE GOURT: —- (Indiscemible) based upon what reason?

RESPONDENT HENSON Based uponthefad that . . . wormen have a fundamental right to

reject parernthood after conception, first with abartion and then with adoption.  The State

denies a maris [sic] his right that he — that it offers aworman-- the Fourteenth Amendrert.

Stated otherwise, Henson asserted that paternity actions under Tennessee law were unconstitutional based

upon violation of Henson's Fourteenth Amendment rights.

Subsequently, the juvenile court inpliatly denied Henson's mation to dismiss by entering an order

1. During the course of the ftrial court’s proceedings, Tennessee paternity actions were governed by
Tennessee Code Annotated, Title 36, Chapter 2, Part1. See Tenn. Code Ann. 88 36-2-101 et seq. (1996).
This Part, however, was repealed by Acts 1997, ch. 477 § 1, and paternity actions are now governed by Part
3 of Title 36, Chapter 2. See Tenn. Code Ann. §8 36-2-301 et seq. (Supp. 1998).
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establishing Hensan's paternity of Alexander anddiredting the payment of child support. The order further set
forthwisitation and established that Henson would be responsible for one-half of any medical expensesrelating
to Alexander, including health insurance premiums and any out-ofpocket medical expenses not covered by

insurance. Thereafter, Henson appealed the trial court's denial of his motion to dismiss.

Before praceedngwith futher andysis of thiscase, we notethat theorly issue raised on appeal that
wasalso rased inthetrial court is the dlegedvidation of the Fourteenth Amendrent, but that Henson raises
additional condtitutional issues in his krief. Any such additiond issues, however, are waived based upon

Henson's failure toraise thembeforethetrial cout. See Bamhill v. Barnhill, 826 S\W.2d 443, 458 (Tenn. App.

1991). Similarly, we note that Henson has challenged the condtitutiona validity of a spedfic provision of the
paterrity statutes that previously recuired the father to pay the matemal costs of the mother.? This issue

likewise was not raised before the trial court and is waived.

Analysis

Section ane of the Fouteenth Amendirent to the United States Constitution provides the folloning
No state shall make or enforce any law which shall abridge the privileges or imnunities of
citizens ofthe United States; nor shall any state deprive any person of life, liberty, or property,
without due process of law; nor deny to any person withinits jurisdction the equal protection
of the laws.

U.S. Const. amend. XIV, § 1.

A. Substantive Due Process

Although a literal reading of [the Due Process Clause of the Fourteenth Amendment] might
suggest that it govems only the procedures bywhich a State may deprive persons of liberty,
... the dause has been undergoad tocontain a substantive componentas well, one “barring
certain govemment actions regardless of the faimess of the procedures used to implement
them” .. .. “Thusal fundamental rights cormprised within the termliberty are protected by
the Federal Gonstitution frominvasion by the States.”

Planned Parenthood v. Casey, 505 U.S. 833 846-47 (1992) (citations onitted). The United States Supreme

Caurt has recagnized, “Qur law affards condtitutional protectionto persoral dedsions relating to marriage,

2. During the course of the trial court’'s proceedings, Tennessee Code Annotated section 36-2-108
established that orders of paternity and sup port “shall also provide for the payment of the necessary expenses
incurred by or for the mother in connection with the mother's confinement and recovery.” Tenn. Code Ann.
§ 36-2-108 (1996). This statute has since been repealed by Acts 1997, ch.477 § 1, and Tennessee’s current
paternity statutes establish that orders of parentage shall include a “[d]etermination of the liability for a
mother’'s reasonable expenses for her pregnancy, confinement and recovery to either or both parties.” Tenn.
Code Ann. § 36-2-311(a)(13) (Supp. 1998) (emphasis added).

3



procreation, cortraception, family relationships, child rearing and education.” Id. at851. The Courthasfurther
recognized “the right oftheindividual, mamed or single, to be free from unwarranted governmental intrusion
intomatters so fundamentally affectinga personas the decisionwhether to bear orbegeta child.” Id. (quoting

Eisenstadt v. Baird, 405 U.S. 438, 453 (1972)). These rights are grounded in the concept of liberty and have

often been oollectively referred toas a right toprivacy. Seeld. The \alidty of a state law that abridges any
such right is generally determined based upon whether the law in question is necessary to advance a
compeliing state interest. Generally, if the abridged nght is fundamental to the concept of liberty and the law
abridging the rightis not necessary to advance a campdlingstate intere, then the lawvidates the Fourteenth
Amendnent's substantive due process guarantees. The substantive companent of the Due Process Clause
of the Faurteenth Amendment is violated only in instances wherein a person’s liberty has been abridged by
state law. If state law has not abridged any such right, then the Fourteenth Amendment's substantive due

process guarantees have not been violated.

Inthe present case, Henson argues that Alexander was bom without Henson's consent® and that the
juvenile cout'simpositionof suppart odigations isnull and voidbecause Temessee's paternitystatutes violate
Henson's procreational autonomy. Essentially, Henson's assertion that Alexander was barn without his
consent anountsto a contenti on that Henson did not deli berately father a child. Admittedly, Henson engaged

in sexud relations with Sarell, and he does not contest that he is the biologcal father.

Our own Tennessee Supreme Court has stated, “the right of procreational autonomy is composed of
tworights of equd significance -- the right toprocreate and the right to avad proareation” Dawuis v. Daus, 842
S.W2d588 (Tenn. 1992). Procreational autonomy, however, is irrelevant to paternity adions. See Hughes
V. Hutt, 455 A.2d 623, 624 (Pem. 1983). Tennessee paternity actionsdona alridge one's rightto determine
whether to proaede, but invdve cases where proaedion has resuted from the private acts of the

biological parents.

3. In a separate related case that is also before this Court, Henson introduced evidence relating to, among
other things, claims of misre presentation as to Sorrell’'s use of contraceptive measures. See Henson v.
Sorrell, No. 02A01-9711-CV-00291 However,inthis case, the factualassertionsmade by Henson in his brief
that relate Sorrell’s alleged misrepresentations are not supported by any evidence in the record. Rule 6 of
the Rules of the Court of Appeals expressly establishes, "[n]o assertion of fact will be considered on appeal
unless the argument upon such assertion contains a reference to the page or pages of the record where
evidence of such factis recorded." R. CT. APPEALS 6. See also State v. Draper, 800 S.W.2d 489,493 (Tenn.
Crim. App. 1990) (allegations in pleadings are not evidence). Because facts asserted by Henson in his brief
are not supported by any evidence in the record on appeal in this case, we will not consider any such
additional facts in reviewing this case.



Though we note that the spedfic constitutional chalenge presented to this court is an issue of first
impression in this jurisdction, ather junisdictions have addressed similar constitutional chalenges in paterrity
actions and have consistently concluded that patemity adions braught againg a putative father who did nat
consent to childbirth do not vidate the father’s right to procreationa auorony. For exanple, inL. Pamela
P.v. Frank S., 449 NE.2d 713(N.Y. 1983), apaternity sut was brought against a putative father by amother
who had deliberately misrepresented her use of contraception. 449 NE.2d & 714. Thefather asserted that
the paternity suit, with its impaosition of a suppart ohligation, congtituted state infringement upon his
constitutional right to decide whether to father a child. Id. at 715. The court, however, reasoned the following:

Clealy, [thefather] has a condtitutiorally prateded right todecide far himsdlf whether to

father a child. This right is deemed so fundamental that governmental interference in

thisarea o decison-making may be justified only by conpelling Stete interests. .. .. This

aspect of the right to privacy has never been extended so far as to regulate the conduct of

private adorsas between thenselves. . . ..

[The father seeks to] be relieved of his obligation to support a child he did not [deliberately]

have. But [the father's] constitutional entitiement to avoid procreation does not encompass

aright to avaid achild suppart obligation sinply because anather private person has not fuly

respected his desires inthis regard. However unfairly [the father] may have been treated by

[the mather's] failure to allow him an equal voice in the decision to conceive a child, such a

wrorg does not fise to the level of a condtitutioral violation

Id. at 715-16 (enphasis added) (citations omitted).

Other related cases fram other jurisdctions have generally dealt with instances wherein either the
mother misrepresented to the putative father tha she waspractiangbirthcortrol, or the putetive father offered
to pay for an abortion. Each suchcase, however, supports the conclusion that patemity actions do not deprive

a putative father of his Fourteenth Amendment right to procreational autonomy simply because he did not

“cansert” to childbirth See Beard v. Skipper, 451 N.W.2d 614, 615 (Mich. App. 1990) (quoting L. Pamela P.

and holding, “We see no reason why Mchigan should decide this issue differertly”); Faske v. Bonanno, 357

NW.2d 860, 861 (Mich. App. 1984); Linda D. v. Fiitz C., 687 P.2d 223, 228 (Wash. App. 1984) (diting L

Pamela P. and holding that the constitutionally protected right of privacy does not “encompass the right of one
parent to avoid a child support obligation where the other parent’s choice regarding proaeationis not fuly

regoected”). See also Erwin L.D. v. Myla Jean L., 847 S\W.2d 45, 47 (Ark App. 1993).

Consistent L. Pamela P. and other similar cases, we find that Tennessee patemity actions do not
abridge a putative father’s right to proareaional autonomy, because such adions do not interfere with the

determination of whether to father a child. Any private worg or other such urfair treatmert that previously



interfered with a man’s procreational autonomy “does not rise to the level of a constitutional violation.” 449
NE2d at 716. Accodingly, we hold that Tennessee’s paernty statues do na vidate the Faurteerth

Amendment's right to privacy.

B. Equal Protection

Hensonalso contendsthat Tennessee paternityadions violate the equal protection guarartees ofthe
Faurteernth Amendment by discriminating by gender. Henson argues in part that, while women have the
“statutory” right toabortionafter conceptionand during pregnancy, men are denied any smilar goportunityto
awoid the legal dbligations and resporsibilities of parenthood after conception’

Whiletit is true that after conception awonan has more control than a man over the decision

whether to bear a child, and may unilaterally refuse to oktainan abation, thase facts were

known to the father at the tine of conception. The chaice available to awoman vests in her

by the fad that she, and na the man, must carry the child and must undergo whatever

traumas, physical and mental, may be attendant to ether childbirth o abortion.  Any

differing treatment accorded men and women . . . is owed not to the
operation of [state law] but to the operation of nature.
Ince v. Bates, 558 P.2d 1253 1254 (Or. App. 1977). As evidenced from the foregoing text, Henson's
characterization of the waman's right to abortion as semming from “statutory” authority is incorrect. The
differing treatment accorded menand wonenatfter canceptionand duringpregnancy doesnat stemfromstate

law, butfromthe operationof nature, i.e. bidogy, andfromthewoman's uniquecongtitutionallypraectedright

to choose ether childhirth ar abortion.

Moreover, under Tennessee law, the duty to support a child falls upon both biological parents, and
thisduty extends to bothparerts regardless of their maritd status. See Tenn. Code Am. § 34-11-102(19%).
Any contrary gpproach under state law woud actually serve to violate the Fourteenth Amendment's Equal
Protection Clause, because illegitimate children have the same right to support as do legitimate children.

Gomrez v. Perez, 409 U.S 535 (1973).

Lastly, discrimnatory dassifications between genders under satelawarepermssbleif subgtartially

4. Henson also argues that men are denied the same opportunity to avoid the legal responsibilities of
parenthood that is afforded to women via adoption. This argumentassumes, however, thatmen do not have
the same ability under Tennessee law to compel or prohibit adoption. This assumption is incorrect because
the relevant consent provisions of Tennessee’s adoption statutes require the consent of both parents, except
in certain appropriate narrowly defined instances. See Tenn. Code Ann. 8 36-1-117. Cf. Bryant v. Hacker,
689 N.E.2d 609, 611 (Ohio App. 1996). Therefore, neither the mother nor the father has a unique ability to
force an adoption, and both parents possess the ability to prevent an adoption. Accordingly, this argument
is without m erit.




related to achieving animportant governimental dojective. Craig v. Boren, 429U.S 190(1976). Tennessee’s
interest in ensuring that children receive adequate support is such an impartart governimental dbjective, and
the impasition of suypport oligations ypon hiological fethers, indudng mariied or unmarried fathers is

subgtartially related to the achievenrert of this dbjective. See C.EB. v. P.D.G., 651 P.2d 1213, 1216 (Col.

198). Cf. Hur v. Virginia Dept. of Social Services, 409 S.E.2d 454 (Va. App. 1991) (concluding that the
requirementthat all fathers pay child suppart, regardless of whether they were“willingand intertioral fethers,”
is related to the compelling govemmental interest of preserving the welfare o children). Accordingly, any
discriminatory effec is constitutionally permissible, and Temesse€'s paternity statutes do not violate the

Faurteerth Amendiment’s right toequal pratedtion. Seealso Bryantv. Hacker, 689 N.E.2d 609, 611 (Ohio App.

1996); Hanis v. Alabama, 356 So.2d 623, 624 (Ala. 1978); Dorsey v. English, 300 A2d 1133, 1138 (Md. App.

1978); DW.L. v. MJ.BC,, 601 S.W.2d 475, 478 (Tex. App. 1980).

Conclusion

Based upon the foregang, we affirm the trial court’s judgment. Costs of this apped are taxed to

Henson, for which execution may issue if necessary.

HIGHERS J.

CONCUR:

CRAWFORD, PJ., WS.

LILLARD, J.



