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OPINION

Thisisadivorce case. Both parties appeal certain determinations regarding child support,
aimony, thedivision of property, and attorney’ sfees. Weaffirmin part, reversein part and remand.

Defendant/Appellant Louis Marcus (“Husband”) and Plaintiff/Appellee Ellen Marcus
(“Wife’) were married for approximately twenty years, and had afifteen year old son, Daniel. At
the time of the divorce, Husband was fifty-eight years old and Wife was fifty-two years old.
Husband stipulated that he was at fault for the divorce based on inappropriate marital conduct.

At the time of the marriage, Wife had a college degree and a masters degree in library
science. Wife's work history during the marriage was sporadic. At various times during the
marriage she was employed & a librarian, a program director for a public television station, a
secretary, a substitute teacher, and an owner of asmall needle work business. Many years during
the marriage Wife earned little or no income. Since November of 1994, Wife has been employed
in aclerical position by Memphis University School (“MUS’), a private boys school, and earns
approximately $1,500 per month. Because Wifeis employed by MUS, the parties’ son’ stuition at
MUS isfree. Inaddition, Wife earns goproximately $450 per month from asewing business that
she owns.

Husband has a college degree and has been the primary wage earner for the family.
Throughout the marriage, Husband was primarily involved in the retail clothing business. Husband
wasemployed by Mgjestic Athletic Wear (“Mgjestic’) in Pennsylvaniain 1987. Ultimately Husband
was promoted to President, and earned an annual salary of $185,000 plus bonuses. Husband's
employment with Majestic was terminated in 1992. Husband then accepted ajob in Memphis as
Senior Vice-President of Salesand Marketing for Wang' sinternationa (“Wang's’). Inthisposition,
he earned between $125,000 and $150,000 but his employment at Wang'swas terminated in 1994,
After a search for other employment, Husband formed his own Internet business, Magibox
Incorporated (“Magibox”). Husband owns ninety (90%) of the shares of Magibox. The parties
dispute Husband’ s earnings from Magibox. Husband testified that he draws $4000 per month from
Magibox. Wife assertsthat Husband began drawing at least $8,000 per month from Magibox, and
that thisamount dropped to $4,000 per month after the parties had a discussion about child support

and alimony.



Following an extensive hearing, thetrial court divided the maritd estate so that Wifewould
receive approximately sixty percent of the marital property and Husband would receive
approximately forty percent. Husband was adbligated to make monthly child support payments of
$1,185, based on the trial court’s determination that his “earning capacity” equa ed $97,200. In
addition, Husband was ordered to pay Wife alimony payments of one thousand dollars per month
for three years. Husband was aso ordered to maintain a $100,000 life insurance policy for three
yearsfor the benefit of Wifein order to secure thechild support and alimony payments. Finaly, the
trial court ordered Husband to pay Wife $20,000 as a“partial award” for attorney sfees. From this
order, both parties appeal.

On appeal, Husband contendsthat thetrial court erred in basing his child support obligations
on hisearning capacity instead of hisactual income. Husband arguesthat thetrial court utilized the
earning capacity figure without making a threshold determination that he was willfully and
voluntarily underemployed. Husband al so challenges the trial court’s allocation of the marital
estate. He assertsthat the estate was divided inequitably and that many of the determinations made
to assess the value of the estate were based on improper calculations.

Husband further contends that the award of rehabilitative alimony was error. He also
challenges his obligation to maintain a $100,000 life insurance policy. Husband argues that this
amount of life insurance secures more than his alimony and child support dbligations and is not
feasiblein light of his financial status. Finally, Husband maintains tha the trial court ered in
awarding Wife atorney’ s fees.

On appeal, Wife argues that the trial court erred by not awvardi ng her permanent ai mony.
Wife also contends that the trial court erred in classifying certain stock as marital property instead
of separate property owned by Wife.

Husband first arguesthat thetrial court erred in awarding child support based on hisearning
capacity rather than his actual earnings, wherethere was no threshold finding that he was willfully
and voluntarily underemployed. Our review of achild support order isde novo on therecord. The
trial court’ sfindings are presumed correct, “ unlessthe preponderance of the evidenceisotherwise.”
Tenn. R. App. P 13(d). No presumption of correctness attaches to the trial court’s conclusions of

law. Carvell v. Bottoms, 900 SW.2d 23, 26 (Tenn. 1995).



In setting child support, courts look to the guidelines promulgated by the Tennessee
Department of Human Services. Tenn. Code Ann. 8§ 36-5-101 (1996). Under the guidelines, the
amount of child support is calculated based on a percentage of the obligor spouse’s net income.
Tenn. Comp. R. & Regs. 1240-2-4-.03 (1994). The percentage for one child is twenty-one percent
of the net income. 1d. The guidelines further state:

If an obligoriswillfully and voluntarily unemployed or underemployed, child support

shall be calculated based on a determination of potential income, as evidenced by

educational level and/or previous work experience.
|d. § 1240-2-4-.03(d).

In determining Husband’ s child support obligation, thetrial court’s Final Decree states that
“based on Defendant’ s past earning history, the Court findsthat he has an earning capacity of atleast
ninety-seventhousand two hundred dollarsper year ($97,200).” Based onthisfinding, child support
paymentswere set at $1,185 per month, whichisapproximately twenty-onepercent of $97,200. The
trial court’ soral ruling alsoindicatesthat the child support award wasdetermined after “ considering
the earning capacity” of Husband.

Husband argues that thetrial court erred by basing his support payments on his earning
capacity rather than hisactual net income becausethetrial court failed to makeaninitial finding that
he was “willfully and voluntarily unemployed or underemployed.” 1d. Husband argues that there
is no evidence in the record that he has been willfully or voluntarily underemployed. In fact,
Husband maintains that he made efforts to seek employment before starting his own business,
Magibox, approximately two years before the hearing. He contends that for the past nine months
he has drawn only $4,000 per month from Magibox, and that his yearly net income is $48,000.

Wife argues that there was sufficient evidence for the trial court to conclude that Husband
had hidden income and that he actually made more than $48,000. Wife notes that Husband drew
$8,000 per month from Magibox, during Juneand July, 1995, and claimsthat thisamount decreased
only after the parties had a conversation regarding child support in the course of an attempted
mediation of their dvorce. Wife also points to evidence in the record that Husband had made
business deductions for personal expenses. She emphasizes that the trial court’s determination of
child support was based on its assessment of the credihility of the paties.

Thetrial court’s award of child support in thiscasewasclearly based on Husband’ s“ earning

capacity” or potential income, rather than hidden income. The trial court does not allude to an
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alleged attempt by Husband to disguise his actual net income. Instead, the trial court refers to
Husband's “past earning history.” Indeed, the record does not clearly show that Husband had
“hidden income” in Magibox; Wife's own expert admitted at trial that he could not identify other
money in Magibox availableto Husband. The$97,200figureutilized by thetrial courtin calculating
child support reflects afinding of earning capacity or potential income, rather than hidden income.

Nothing in the record indicates that the trial court determined that Husband was “willfully
and voluntarily” underemployed. Tenn. Comp. R. & Regs. 1240-2-4-.03(d). In fact, the record
does not contain evidence that would support such afinding. To calculate a child support award
based on earning capacity rather than actual net income, there must be a threshold finding that the
obligor parent is willfully and voluntarily underemployed or unemployed. 1d.; Stephenson v.
Stephenson, No. 01A01-9212-CH-00488, 1993 WL 298908, *4 (Tenn. App. Aug. 6, 1993).
Consequently, the trial court’ saward of child support payments in the amount of $1,185 must be
reversed.

Husband argues that his annual net income is $48,000, based on monthly draws of $4,000
from Magibox. Consequently, he proposesthat he should be obligated to pay $614 per month, based
on the guidelines. The trial court’ s findings of fact do not include a determination of Husband’'s
actual netincome. Therecord containsconflicting evidenceregardingHusband’ sactual incomeand
assertions of hidden income. Therefore, we remand this case to the trial court to determine
Husband' s actual net income and make an award of child support based on Husband' s actual net
income rather than potential income or earni ng capaci ty.

Husband next appealsthetrial court’ sdivision of the marital estate. Thetrial court allocated
approximately sixty percent of the estate to Wife and forty percent to Husband.

A property division award is reviewed de novo with a presumption that the trial court’s
factual findings are correct, unlessthe preponderance of the evidenceisotherwise. Jonesv. Jones,
784 S\W.2d 349, 352 (Tenn. App. 1989); Tenn. R. App. P. 13(d). Thetrial court’sdivisionwill be
atered only if the trial court misapplied the law or if the evidence preponderates against the trial
court’sfinding. Wade v. Wade, 897 S.\W.2d 702, 715 (Tenn. App. 1994).

InHarrington v. Harrington, 798 S\W.2d 244, 245 (Tenn. App. 1990), it was held that the

“ownership of the marital estate should be presumed to be equal unless proven otherwise.” Our



Court has aso stated in Barnhill v. Barnhill, 826 S\W.2d 443, 449 (Tenn. App. 1991):

[M]arital property should be equitably divided without regard to fault. Anequitable

division, however, isnot necessarily an equal one. Thetrial courtsare afforded wide

discretion individing the interest of parties in jointly-owned property.

In dividing the marital estate, trial courts are guided by the factors set forth in Tennessee
Code Annotated § 36-4-121 (1996). This statute states that the trial court should consider factors
such as the length of the marriage, the age, employability, and earning capacity of the parties, and
the contributions of each party to the marriage. |d.

Husband contends that these factors indicate that the estate should be divided equdly.
Husband notes the marriage lasted for twenty-one years, Husband isolder and in poorer health than
Wife, and Wife has a more advanced education. Husband also maintains that the trial court erred
by determining his earning capacity to be $97,200 per year rather than the $48,000 per year he
currently makes.

The evidence preponderatesinfavor of thetria court’ sdivision of the property. Therecord
indicates that Wife essentially gave up her career during the marriage. At thetime of trial, shewas
earning amonthly income of $1,1583.33 whileworking for MU S; thisbenefitsbath parties because
Daniel may attend the school with free tuition. The evidence clearly demonstrates that Husband
enjoys a greater “earning capacity’ than Wife and that Husband has a far greater ability to
accumulate “future acquisitions of capital assets and income.” Tenn. Code Ann. § 36-4-121(¢)(2)
and (4). Therefore, the trial court did not err in its overall equitabledivision of the marital estate.

Husband also disputes several aspectsof thetrial court’ sdivision of the property. Husband
first challengesthetrial court’ svaluation of Magibox. The court valued thebusiness at $84,000 and
awarded ninety percent of thisamount ($75,600) to Husband since he owns ninety percent of the
business. Thetria court’ svaluation wasbased on an appraisal of the business performed by Wife's
expert, David Harris (“Harris’). Harris appraised the business by using sixty percent of the
company’ sasset value and forty percent of itsearningsvalue. Harrisused only thelast eight months
of Magibox’s earnings, annualized to a period of one year, to cdculate its earnings value.

Husband alleges that the trial court erred by relying on Harris appraisal. He cites
Blasingamev. American Materials, I nc., 654 S.\W.2d 659 (Tenn. 1983), for the proposition that the
trial court should have considered only Magibox’ sasset value. Blasingame discussesthreedifferent

valuation methods: the asset value method, the earningsval uemethod, and the market val ue method.
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Id. at 665-67. The parties agree that, in the present case, market value should not be considered
since Magibox isaclosely held corporation. See Wallacev. Wallace, 733 S.W.2d 102, 107 (Tenn.
App. 1987).

Husband assertsthat Blasingame holds that asset value isthe only method of valuation that
should have been considered in this case. Blasingame states that “any valuation of earnings that
does not take into consideration a minimum of three years corporateearnings experience should be
rejected, unless the expert opinion clearly and convincingly establishes the validity of a lesser
period.” Blasingame, 654 S.W.2d at 665. Since Magibox had not existed for three years at thetime
of trial, Husband maintains that Harris' appraisal does not “clearly and convincingly” demonstrate
that the use of the earnings value method for alesser period was accurate. 1d. Husband emphasizes
that Harrisused only thelast eight months of earni ngs, even thoughM agibox had existed for twenty-
two months at the timeof the trial.

Becausethevaluation of marital property isaquestion of fact, the“trial court’ sdecisionwith
regard to the value of a marital asset will be given great weight on appeal.” Wallace, 733 SW.2d
at 107. After reviewing therecord, wefindthat thereis sufficient evidence by which thetrial court
could have“clearlyand convincingly” found that Harris appraisal was based on an adequate length
of time. To explain hisuse of earnings value asforty percent of his valuation of Magibox, Harris
testified:

Earnings . . . generate the primary value in a business. A business is just an

investment, and the only thing the shareholders haveto look to iseither aliquidation

of the assets or a future earnings or dividends; . . . so if the company is making

money, generating earnings, even for a short period of time, that can’t be ignored.
Thefact that Magibox is primarily aservice company with minimal tangible assets must be afactor
in determining whether the use of the earnings is appropriate. Moreover, the risk of utilizing
earningsvalueinlight of thecompany’ sshort earning history isameliorated by thefact that earnings
valuewas only forty percent of Harris’ overall valuation. Husband had ample opportunity to cross
examine Harris and provide countervailing expert testimony. Considering the record as awhole,
sufficient evidence exists to support the trial court’s decision to value Magibox based on Harris
appraisal.

Husband al so challengesthetrial court’ sdecisiontoincludea$3,75010anto Magibox inthe

marital assets awarded to Husband. This figure equals the remainder of a $17,500 loan that



originated from Smith Barney that had not been paid back as of the date of the trial. Husband
contends that thisloan was also considered by Wife' sexpert, Harris, in appraisingMagibox. Thus,
Husband arguesthat the val ue of thisloan was erroneously counted twicein determining the amount
awarded to Husband.

There is conflicting testimony on this issue. The record indicates that the trial court was
made fully aware of the parties' argumentswhile rendering hisruling. Based on athorough review
of the record, we cannot conclude that the evidence preponderates against the trial court’s finding
that Harris' appraisal of Magibox included the $3,750 loan.

Husband next contends that the trial court erred by char acterizing a debt owed to Magibox
by one of itsformer customers as a marital asset and awarding it to Husband. At the time of trial,
New Horizons, a customer, owed Magibox the sum of $10,000. Because Husband owns ninety
percent of Magibox, thetrial court awarded $9,000 of this debt to Husband. Husband asserts that
this debt is not a marital asset but instead a business asset owed to the company, and that it is
contingent since it was in litigation.

Wife counters that throughout the litigation she characterized the debt as amarital asset.
From our examination of the testimony of Wife's expert Harris on his appraisal of Magibox, this
debt was not included as a businessasset. Had this debt been included as an asset of Magibox, the
valuation of Magibox would have increased by $10,000. Therefore, any error by the trial court in
characterizing this debt as a marital asset rather than business debt is harmless.

Husband next contends that the trial court erred by considering the gross value of ajoint
bank account owned by the parties, even though the parties stipulated that the net value should be
used. The parties maintained ajoint bank account with Prudential Securitiesthat had agrossvalue
of approximately $59,828. Both parties were responsible for aloan against the account inthe sum
of approximately $17,452. Husband claims that the parties stipulated that the net value of
$42,376.18 should beused. However, thetrial courtinitsFinal Decree, cal culated the account based
on gross value and assigned $38,639.91 of the account to Husband and $21,188.09 of the account
toWife. Initsoral ruling, thetrial court also held that Husband wasresponsiblefor the $17,452 debt
against the account. Asaresult, Husband contendsthat he received less than a forty-three percent

share of the marital estate contemplated by the trial court.



In discussing the percentage of the marital estate awarded to each party, thetrial court stated
only, “I have those figures roughly at about almost fifty-seven percent of the assets, marital assets
to Mrs. Marcus and about forty-three percent to Mr. Marcus.” Without considering the debt,
Husband was allocated 43.3% of the marital estate. After factoring in the debt, Husband was
allocated 39.6% of the estate. Nevertheless, therecord clearly indicates that counsel for the parties
discussed the debt with the trial judge while the ruling was made. Thetrial court was aware of the
issue regarding the debt and thevaluation of the account in making its ruling, and we find that the
trial court’s determination on this issue was not error.

Husband also contends that the trial court erred by valuing a Union Planter’ s Bank account
assignedtohimat $1,752.89. Thisvaluewasappraised by Wife' sexpert, Harris, approximately one
month beforethetrial. A few days before the trial, Husband filed a Rule 14 affidavit which listed
a balance of $284 in the account. Husband argues that the trial court erred by not relying on the
value closest to the date of the hearing as set forth in Tenn. Code Ann. § 36-4-121(b)(1)(A).

However, apart from Husband’ s Rule 14 affidavit, the record contains no documentation of
abalancein the account other than the $17,752.89 utilized by Haris. Thetria court did not abuse
itsdiscretion in determining that Harris' val uation of the account was more credible than Husband' s
valuation.

Husband arguesthat thetrial court erred by failing to avard him certain items of artwork of
the marital estate, contrary to the parties’ stipulation.? In Mast Advertising & Publishing, Inc. v.
Moyers, 865 S.W.2d 900, 903 (Tenn. 1993), the Court stated that “[l]egitimate stipulations that are
withintherange of possbly truefactsand valid litigationstrategies cannot beignored or cast aside.”

The Court held that “ stipulations will be rigidly enforced by the courts of this State.” Id. Inits

! This provision states as follows:

"Marital property" meansall real and personal property, both tangibleandintangible,
acquired by either or both spouses during the course of the marriage up to the date
of the final divorce hearing and owned by either or both spouses as of the date of
filing of a complaint for divorce, except in the case of fraudulent conveyance in
anticipation of filing, and including any property to which aright was acquired up to
the date of the final divorce hearing, and valued as of a date as near asreasonably
possible to the final dvorce hearing date.

Tenn. Code Ann. § 36-4-121(b)(1)(A) (emphasis added).
ZWifearguesin her brief that there was no stipuation, but the record reflects astipul ation.
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ruling, the trial court did not specifically address the artwork; it appears to be included in the trial
court’ sruling that Wifewould beawarded “[a]ll furnishings, furniture, househol d goods, accessories
and appliances located inthe marital residence.” Since nearly al of the artwork had remained the
marital homeinWife' s possession, thisresulted in Wife being awarded the artwork, contrary to the
parties’ stipulation. The record does not include a valuation of the artwork. Therefore, the record
does not indicate that alocating the artwork in accordance with the parties stipulation would
materially alter the overdl property division allocation implemented by the trial court.
Consequently, wemodify the property division to award the artwork in accordancewith the parties
stipulation.

Both parties appeal the trial court’s award of rehabilitativealimony to Wife in the amount
of $1,000 per month for three years. Husband contends that Wife should not receiveany aimony
whatsoever. Husband notesthat Wife hasaMaster’ sdegree and has been inthe workforce for some
time. He observesthat thetrial court statedinitsoral ruling that Wifeis capableof finding a better
job than her current one. Husband also maintainsthat his ability topay islessthan perceived by the
trial court, in light of the trial court’s determination that his earning capacity was $97,200.

Wife argues on appeal that she should have been awarded permanent alimony. She
emphasizesthat she wasfifty-two yearsold at the timeof thetrial, has been sporadically employed,
was accustomed to living comfortably, and that Husband stipulated that he was guilty of
inappropriate marital conduct.

Appellate review of the trid court’s award of alimony is de novo on the record with a
presumption of correctness of its factual determinations. Tenn. R. App. P. 13(d). Decisions
“concerning whether alimony should be awarded and, if so, the amount, depend upon the unique
factsof each case.” Lunav. Luna, 718 SW.2d 673, 675 (Tenn. App. 1986). Theintent of alimony
isfor “a spouse who is economically disadvantaged, relative to the other spouse, be rehabilitated
whenever possible by the granting of an order for payment of rehabilitative, temporary support and
maintenance.” Tenn. Code Ann. 8 36-5-101(d)(1) ( Supp. 1997).

In this case, the evidence supports the trial court’s finding that Wife is capable of finding
employment more lucrative than her current employment at MUS. However, both parties benefit
from her current employment sincetheir fifteen-year-old sonisableto attend the school tuition-free.

Theevidence supportsthetrial court’ saward of rehabilitativealimony forthreeyearsasareasonabe

9



determination.

Husband also appeals the trial court’s mandate that he maintain a $100,000 life insurance
policy for three yearsto secure hisalimony and child support obligations. Husband arguesthat this
obligation is excessive for afifty-eight year old man with a heart condition. He reiterates thetrial
court’ serror in calculating the amount of the child support award, and notes that the policy amount
exceedsthe amount that the policy wasintended to secure. Husband also assertsthat thetrial court
erred by failing to provide for a gradual decline in the policy amount as his support dbligations
decrease.

In light of our reversal and remand for a determination of the appropriae amount of child
support, wealso reversethetrial court’ sruling ontheamount of thelifeinsurance policy and remand
for adetermingion of the appropriate amount in line with the recal culaion of the child support.

Husband’ sfinal issue on appeal isthetrial court’sorder that he pay $20,000 toward Wife's
attorney’ sfees. Husband contends that this was inappropriate since Wifereceived $267,444 of the
marital estate, had a separate estate in excess of $50,000, andis currently employed. Husband cites
Fox v. Fox, 657 SW.2d 747 (Tenn. 1983). In Fox, the Supreme Court held:

The right to an allowance of legal expensesis not absolute. It is conditioned upon

alack of resourcesto prosecute or defend asuit in good faith. Thisruleisto enade

the wife, when destitute of means of her own, to obtain justice and to prevent its

denial. If aspouse does not have separate praperty of her own which is adequate to

defray the expenses of suit, certainly she should not be denied access to the courts

because she is unable to procure counsel.

Id. at 749 (internal citation omitted).
Wife responds by citing Hazard v. Hazard, 833 SW.2d 911, 917 (Tenn. App. 1991),
which held:

In the property division, Wife will receive approximately $118,000and has only an

earning capacity at present of about $35,000 per year. Husband, on the other hand,

earns over $200,000 per year and has the educational background and traning to

increase his earnings considerably in the future. A large part of the maritd estate

awarded to Wife consisted of the furnishings of their home, and there were very few

assets readily convertible to cash.  Wife should not be required to spend the assets

that could help as a future source of income in order to pay attorney fees.

“Thedecision to award attorney’ sfeesto a party in adivorce proceeding iswithin the sound
discretion of thetrial court and will not be disturbed upon appeal unlessthe evidence preponderates

against such adecision.” Storey v. Storey, 835 S.W.2d 593, 597 (T enn. A pp. 1992). In the present

case, the preponderance of theevidence does not indicate that thetrial court abused its discretion by
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requiring Husband to compensate Wifefor aportion of her attorney’ sfees. Wife' s earning capacity
Is substantially less than Husband's, and Husband stipulated that he was at fault for the paties
divorce. In addition, Wife should not be requiredto deplete her assets that could “help as a future
source of income.” Hazard, 833 SW.2d at 917.

On appeal, Wife asserts that the trial court erred in classifying cetain stock dividends
obtained after the marriage as marital property. Prior to the marriage, Wife separately owned 894
shares of Old Forge Bank stock. This amount increased by 823 shares during the marriage in the
form of stock dividends. During thistime, the bank issued both stock dividends and cash dividends
toitsshareholders. Thetrial court found that the 894 shares of stock owned beforethe marriagewas
separate property owned by Wife and that the 823 shares resulting from dividends were marital
property. These 823 shares were valued at $47,734 ($58 per share) and assigned to Wife.

Section 36-4-121 of the Tennessee Code provides that “income from and appreciation of
property owned by a spouse before marriage” is separate property unless the other spouse
“substantially contributed” to the stock’ s“ preservation and appreciation.” Tenn. Code Ann. § 36-4-
121(b) (1)(B) and (b)(2)(C). The statutefurther statesthat “ ‘ substantial contribution” may include,
but not be limited to, the direct or indirect contribution of a spouse as homemaker, wage earner,
parent or family financial manager.” Id. 8§ 36-4-121(b)(1)(C).

WifecitesSherrill v. Sherrill, 831 S\W.2d 293 (Tenn. App. 1992), and Crewsv. Crews, 743
SW.2d 182 (Tenn. App. 1987), in support of her assertion that Husband did not contribute in any
way to the appreciation of these shares. InSherrill, the Court affirmed thetrial court’ sdecision that
the wife' s contribution as a homemaker did not have any “ direct or indirect connection whatsoever
to the preservation and appreciation” of the stock at issue. Sherrill, 743 SW.2d at 295.

In Crews, the wife owned separate shares of stock before the marriage. Crews, 743 SW.2d
at 189. During the marriage she accumul ated cash dividendsfrom thisstock. 1d. Sheused aportion
of these dividends to pay for household expenses and deposited the remainder in a personal bank
account. 1d. Concluding that the stock and its profits were separate property, the Court found “no
evidence that (the husband) in any way contributed to the preservation or appreciation of the value

of the stock.” 1d.
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The issue of spousal contribution is a quedion of fact, and the trial court’s factual finding
will be upheld unlessitis against the preponderance of the evidence. Sherrill, 831 S.W.2d at 295;
Tenn. R. App. P. 13(d). In this case, Husband was the primary “wage earneg” and served in some
capacity asa“financial manager” for thefamily. 1d. 8 36-4-121(b)(2) (C). In addition, the stock was
pledged ascollateral when Husband started abusinessin Colorado. Furthermore, the cash dividends
from the Old Forge Bank stock were placed in ajoint account. There is evidencefrom which the
trial court could conclude that taxes for the dividends were paid by marital funds. Overall, we
cannot say that the evidence preponderates aganst thetrial court’ sfinding that Husband contributed
to the “preservation or appreciation” of the sock or the classification of the stock dividends as
marital property. Thus, the trial court did not err in classifying these stock dividends as marital
property.

In sum, the trial court’s award of aimony and attorney’s fees are affirmed. The property
divisionismodified to award the artwork in accordance with the parties’ stipulation; the remainder
of the property division is affirmed. Because the award of child support was based on Husband's
earning capacity rather than hisactual earnings, without athreshold determination that Husband was
willfully and voluntarily unemployed or underemployed, the award of child supportisreversed. The
causeisremanded for a determination of Husband' s actual earnings and acommensurate award of
child support. The tria court’s order that Husband maintain a $100,000 lifeinsurance policy is
reversed because it was based in part on thechild support award, and the causeis remanded for the
trial court to determine an appropriate amount for the life insurance policy in light of the revised
child support award.

The decision of thetrial court is affirmed in part, reversed in part and remanded. Costs on

gpped aretaxed to both partiesequdlly, for which execution may issueif necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:

W. FRANK CRAWFORD, P.J.,W.S.

DAVID R. FARMER, J.
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