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MozellaWright appeal s from the judgment of thetrial court dismissing her cause of
action for personal injuries sustained in an automobile accident agai nst the City of Rossville (“ City”
or “Appellee’).t It is dleged that Mrs. Wright's injuries resulted from the negligence of John
Beasley, Jr., a sergeant with the Rossville Police Department.? The trial court dismissed the
complaint upon finding Mrs. Wright 50% or more negligent after a bench trial. For reasons

expressed below, we affirm.

Thefollowing factsarenot in dispute: At approximately 9:30 p.m. on April 19, 1994,
Mrs. Wright wastraveling in an easterly direction on Highway 57 to her home. A vehicledriven by
Ms. Mulliganwith passenger, Kathleen Graham, followed afew car lengthsbehind. Sometimeprior,
avehicle driven by Michad Willis with passengers, Jason Cox and Matthew Howard, had been
involved in a one car accident on Highway 57 when their vehicle went off the road into aravine.
Thethreeremoved their disabled vehicle from the ravine and repositioned it on the southern side of
and off the highway. After receiving a cadl from a passing motorist concerning this accident,
Sergeant Beasley traveled west on Highway 57, observed the disabled vehicle, proceeded down the
highway, turned around and then traveled easterly to park hissguad car behind the Willis vehicle,
somewhat overlapping it so that hisdriver’ ssidetiresrested on the east bound edge of the pavement
of Highway 57. As Mrs. Wright approached the two parked vehicles to her right she crossed the
centerline of the two lane highway to collide head on with avehicle driven in awesterly direction
by Ricky Hobson. Ms. Mulligan’s vehide then made slight impact with the Wright vehicle. The

portion of the highway where the incident occurred is not lit.

Thecontroversy inthismatter, quiteobviously, concernsthe cause or causesfor Mrs.
Wright' s vehicle to cross the centerline and collide head on with Mr. Hobson. Appellants contend
that the accident occurred due to the negligence of Sergeant Beasley in parking hisvehiclepartially
on the road, causing an obgtruction; failing to turn his flashing blue lights on prior to the incident;

and opening his car door into Mrs. Wright' s path as she approached. Although Mrs. Wright has no

Mrs. Wright's husband, Clevin Wright, filed a derivative claim and both are appellants
in this appeal .

Suit asto Sergeant Beasley, individually, was dismissed by the trial court, upon motion,
pursuant to the Tennessee Governmental Tort Liability Act.



independent recollection of the incident other than remembering “the car on the left” and then

“everything went blank,” Appellants rely on the testimonies of various other eyewitnesses.

The following testimonies were presented regarding the disputed facts of this case:
Mr. Hobson testified that as he traveled west down Highway 57, he observed two parked vehicles
tohisleft. Thevehicleintherear hadits headlightson, but he observed no flashing bluelights prior
to the incident. Mrs. Wright’s vehicle crossed over into his lane “a little more than afoot.” On
cross-examination, Hobson was questi oned regarding a prior statement he made to an investigator

that he observed blue lights flashing prior to the accident.

Ms. Graham testified that she and Ms. Mulligan® travel ed behind the Wright vehicle
“for sometime,” during which she observed Mrs. Wright traveling in a mannerly fashion and at a
reasonable rate of speed. She observed no blue lights prior to the time of impact. Prior to the
accident, she saw a car “[s|ome distance up ahead” make a u-turn. On cross-examination, she
explained that after the u-turn, the car pulled over to the side of the road and she realized it wasa
police car at about the time the accident occurred. When asked whether she noticed any reason for
the Wright vehicle to veer over the centerline, she stated, “[w]e could not see because of her [sic]

car was blocking what was going on on the side of the road.”

Jason Cox testified that on the night of theincident, heand hisfriendsweretraveling
from Memphis to their home in Alabama. He was asleep in the backseat when their vehicle went
off theroad into aditch. He and his friends then “pushed” the car over to the other side. He was
standing at the trunk of his car when Sergeant Beasley made a u-turn in the road and pulled up
behind it. Cox observed no flashing blue lights at the time, only headlights. Cox stated that after
positioning his police car behind the vehicle, Sergeant Beasley “ stepped out of the car and started
to make hisway over to us when the acci dent happened.” He continued, “[Beasley] didn’t really go
past the door when a car came by and swerved around his and hit another car in oncoming traffic.”
When asked if Beasley had “ cleared thedoor” of hisvehicleat thetime of impact, Cox replied, “[h]e

hadn’t made it to the front of the car, no.” Accordingto Cox, thedriver’s side wheels of the squad

*Ms. Mulligan was deceased at the time of trial.



car were*“about afoot or so ontheroad.” Cox testified that he and hisfriends had not been drinking

that evening and no attempts were made to arrest them.

Matthew Howard testified that after the accident involving his vehicle, he and his
friends “got out and surveyed the damage” and then he “drove the car up onto the other side of the
road.” When Sergeant Beadley initially pulled in behind thecar, hisflashing bluelightswerenot on,
only headlights. Howard first realized that the vehicle was a police car “[w]hen he pulled in dose
enough to where [he] could see the outline of the lights on thetop.” Beasley then attempted to get
out of hiscar and theinterior light came on as he opened the door. Howard described the accident,
stating: “[o]ut of the corner of my eye, comingthe other way, | saw avehicle approaching, and when
the car came it swerved to avoid the door that was already opened on the side of the road, and then
the wreck happened.” On cross-examination, Howard admitted making an earlier statement to an
investigator that the officer’ sblue lightswere flashing. By way of explanation, Howard maintained
that the “whole time frame” for theincident “wasn’t long at all” and that seemingly within seconds
afterwards, numerousblue lightswereflashing. He stated that he was never specificadly questioned
about any timeframe and that “theway [ he] answered the question wasthat [ Beasley] eventudly did

turn his blue lights on.”*

Sergeant Beasley testified that as he traveled west on Highway 57, he observed a
parked vehicleon the south side of the highway. He proceeded past, turned | eft into adead-end road,
turned around toward Highway 57 and stopped before proceeding onto the highway to travel east
bound. He then pulled behind the parked vehicle and activated his blue lights as well as his “take
down” lights, which he described as “two very bright lights directly to the front of the squad car . .
. for the purpose of illuminating anything on the front of the squad car for the officer’s safety on
traffic stops.” Beasley explained that he positioned his driver's side tires on the edge of the
pavement because the disabled vehicle “was sitting in such close proximity to the highway it was
creating a danger in [his] mind to oncoming motorists.” His positioning of his vehicle in such
manner so as to overlap the disabled vehicle was in accordance with his police training. Beasley

stated that the take down lights are “dominant” to the blue flashing lights and “more noticeable” to

*From the record it appears that the investigator’ s questions were posed in sequence of
events.



oncoming traffic to the front of the vehicle than the rear. If approaching from the front, the take
down lights “would be the first thing you're likely to see” After activating his lights, Beasley
contacted the digpatcher to relate his findings. He manualy turned on the overhead domelight in
his car to write down the time for reporting purposes. He explained that the domelightson apolice
car are deactivated prior to their actual use by the department so that they do not come on when the
door isopened for the officer’ ssafety. Therefore, thelight must be manually operated. Ashewrote,
heheard acrash and felt debriscomeinto hisdriver’ ssidewindow. After impactingwiththe Wright
vehicle, the Mulligan car came to rest next to the officer’s door and he was unable to exit until he

motioned for the driver to back up.

On cross-examination, Beasl ey testified that the actual impact occurred when hewas
looking in hisrear view mirror waiting for acknowledgment from the dispatcher. Hehas*“no idea”
what caused Mrs. Wright to crossthe centerline. He admitted preparing acomplaint report after the
accident wherein he indicates that the incident occurred just after he started to exit hisvehicle. He
explained that there are “alot of thingsleading up to my getting out of my vehiclein preparation to
exit,” including listening to radio transmissions. He has “to do everything before actually getting
out so that it’ sdone properly.” Beasley agreedthat if hisdoor had been open, it would have created

a hazardous condition for adriver traveling in the east lane.

Jerry Priddy, alieutenant with the Jackson Police Department, testified that Beasley's
positioning of his patrol car was proper “for the conditions out there that night” and in accordance
with the standards of police accident investigation. He explained that such overlapping of the other
vehicle provides an area of safety for the police officer and that standing between the two vehicles
could prove dangerousif the police car was subseguently rear-ended causing it to collide with the
other vehicle, pinning the officer and possibly others between thetwo. On cross-examination, Priddy
confirmed that he considered Beasley' s positioning of his vehicle proper from the perspective of
protecting the scene, the officer and the young men. He was asked, “. . . you didn’'t base it on
protecting those people. . . using the highway, did you?’, to which hereplied, “[t]hat goes into it
becauseif there’ sahazard in the highway and you don’t block it, you'rejust asliable asif you had
blocked theroad.” Priddy agreed, however, that under the present circumstances no hazard wasin

the highway because the disabled vehicle was positioned off the road.



Tennessee State Trouper Russell Garrington conducted an on-sceneinvestigation of
theaccident. Heinterviewed Hobson, Mrs. Wright and Beasley. He doesnot remember questioning
the three men from Alabama. According to Garrington, Mrs. Wright told him that she crossed the
centerlineto avoid the police car stopped on the south edge of the highway. She aso informedhim
that emergency lights were flashing on the patrol car. She made no comment regarding thedoor on
the police car. On cross-examination, Garrington stated that Mrs. Wright was extracted from her
vehiclewith the “jaws of life.” Heobserved her inthe vehicle with blood on her face complaining
of pain. Heinterviewed her after she was removed and had been placed on a stretcher at the back
of the ambulance. He described her as “dazed” at thetime. Before speaking with Mrs. Wright,
Garrington briefly discussed the accident with Beasley who informed him of the general |ocation of
hissquad car at the time of the accident and that he had activated hisbluelights. Trooper Garrington
admitted that he made no effort to determine from other witnesses the exact location of the patrol
car at thetime of accident, even though Mrs. Wright indicated that the car wasthe reason she crossed
the centerline. Garrington’s report depicts the Mulligan vehicle as also crossing the centerline;

however, no reason is indicated.

Based on the foregoing, the trid court made the following findings of fact:

1. That Officer Beasley parked his vehicle on the south edge
of Highway 57, dightly overlapping the disabled vehicle.

2. Prior to parking his vehicle, Officer Beasley activated his
emergency blue lights, aswell as histake down lights.

3. In positioning hisvehicle and activating hislights; Officer
Beasley was following standard police procedure.

4. Officer Beasley did not open his door into the eastbound
lane of trafficimmediatey prior to the accident.

5. As plaintiff approached the two vehicles parked on the
south side of the road, she veered her car across the center line,
striking the [Hobson] vehicle.

6. By such action, plaintiff was negligent.

7. Plaintiff’s negligencein crossing over the center line was

50% or more of the total negligence involved, and, therefore,
recovery is barred.

Appellants identify the issues on apped as follows:



|. Theevidence preponderatesagaingt thefindings of thetrial
judge.

I1. Inevaluating awitnesses' testimony, hetrid court erredin
relying on evidence that was inadmissible.

[1l. Thetrid court used the wrong standard in determining
whether Officer Beadey was negligent.

Our review of thetria court’sfindings of fact in anonjury trial isde novo upon the
record, accompanied by a presumption of correctness. Unless the evidence preponderates aganst
thosefindings, we must affirm, absent error of law. Rule13(d) T.R.C.P.; e.g., Edwin B. Raskin Co.
v. Doric Bldg. Co., 821 SW.2d 948, 950 (Tenn. App. 1991); Hackett v. Smith County, 807 SW.2d
695, 699 (Tenn. App. 1990). No presumption attaches to conclusions of law. Richardson v.

Tennessee Assessment Appeals Comm’'n, 828 S.\W.2d 403, 407 (Tenn. App. 1991).

Therecord establishesthat four dis nterested witnessesin thiscase (Hobson, Graham,
Cox and Howard) testified that Sergeant Beasley had not activated his blue lights prior to the
accident at issue here. Two of these witnesses (Cox and Howard) stated that Beasley had opened
the door on his patrol car just prior to impact. Sergeant Beasley’ stestimony isto the contrary. The
trial court chose to accredit the testimony of the latter. In so doing, the trid judge discredited the
testimony of Mr. Hobson, noting hispreviousstatement to aninvestigator that heremembered seeing
bluelights. Appellants contend that thetrial court erred in considering Hobson' s prior statement as
an exhibit becauseit was unsigned and never authenticated, rendering it inadmissible. The record
reflects that Hobson' s statement was marked for identification purposes only. Hobson’ s testimony
indicates his acknowledgment of making a statement to the investigator. He, however, could not
recall his specific answer tothe question regarding the patrolman’ scar lights. Clearly, the statement
was offered to impeach the tria testimony of Hobson. We find no error in the trid court’s

consideration of the inconsistency between Hobson's prior statement and his testimony at trial.

As to the testimonies of Cox and Howard, the trial court found the young men’s
differing versions asto how they transported their disabled vehicleto the other side of theroad after
their own accident (Cox stated that the vehiclewas* pushed” to the other sideand Howard stated that

he “drove’ it) significant. This discrepancy in their testimonies caused the trial court to conclude



that “one of [their] memorieswas faulty, or their degree of attention . . . was focused more on their
plight, rather than theimpending collision.” The court also noted the discrepancy in the testimonies

of Howard and Beasley regarding the dome light in Beasley’ s squad car. The court states:

Mr. Howard quite emphatically stated that just prior to the accident
he saw the dome light of the squad car illuminate. Afterwards,
Officer Beasley opened thedoor, and thecollision occurred. Mr. Cox
had testified that Beasley had gotten out of the vehide and was
coming toward the young men. Officer Beasley' s uncontradicted
tesimony, however, isthat once the door of his squad car isopen, the
dome light is deactivated. Therefore, for the dome light to be on,
Officer Beadey's door would haveto be shut.

Wedo not find thisfinding by thetrial court consistent with the testimonies of the witnesses. True,
Officer Beasley testified that the dome light on the patrol car was deactivated prior to use so that
when the door is open the light does not come on. However, it was histestimony that he turned the
light on himself “manually” prior to thetime of impact. Thereisno indication from thisrecord that
opening the squad car door would turnthe domelight off if, in fact, it had been activated manually.
The court also called Howard’ s credibility into question on the basis of hisinconsistent statements
regarding whether Beasley’ s blue lights were flashing prior to the accident. The court specifically
found Howard’ sattempted explanation of the inconsistency “implausible” considering his* manner

and demeanor.”

Ms. Graham'’ stestimony that she saw no flashing bluelightsprior to theaccident was
also questioned by thetrial court, stating that “ her attention could have been focused more directly
toward theimpending collision tha[n] aclose scrutiny of the officer’ svehicle.” Ms. Graham offered

no testimony regarding the position of the police officer’s door at the time of impact.

Ontheother hand, the court found Officer Beasley’ stestimony regarding theincident
“direct and unequivocal.” We question the trial court's findingin this regard only with respect to
the officer's somewhat less than consigent statement in his “accident report” that the incident
occurred just after he started to exit hisvehicle. Inany event, itisclear from therecord that thetrial
court recognized the significance of its duty in assessing the credibility of the witnesses and the

weight to be given their respective testimonies. The court gates:



In eval uating these assessments, the Court has considered the manner
and demeanor of all the witnesses, aswell astheir ability to recollect
and their attitude toward their testimony. In reaching the Court’s
determination on theseissues, the Court has considered certain points
in the testimony of each witness that the Court deems sdient in
assessing the weight each witnesses' testimony should be afforded.

Itiswell established that this Court on review isto aford considerable deference to
the trial judge in those circumstances where issues of credibility and weight of oral testimony are
involved. Tenn-Tex Propertiesv. Brownell-Electro, 778 SW.2d 423, 425 (Tenn. 1989). Where
theissue for decision depends on the determination of the credibility of the witnesses, thetrial court
isthe best judge of the credibility and itsfindingsin thisregard areentitled to great weight. Thisis
true becausethetrial court alone hasthe opportunity to observe the appearance and demeanor of the
witnesses. Tenn-Tex Properties, 778 SW.2d at 426. Thetria court will not be reversed on issues
which hinge on the witnesses’ credibility unlessthe record contains clear, concrete and convincing
evidence other than oral testimony which contradictsthetrid court’ sfindings. Galbreathv. Harris,
811 S.W.2d 88, 91 (Tenn. App. 1990). Asno such evidence existsin this record, we conclude that

a preponderance of the evidence supports the findings of thetrial court.

Asto the final issue, Appellants argue that the standard of care applied by thetrial
court was whether the officer acted in accordance with standard police procedure rather than the
appropriate standard of reasonable care. Wehold that thetrial court’ sfinding that Sergeant Beasley
followed proper police procedure with regard to the accident does not suggest a misapplication of
thelaw of comparativefault. Thetrial court found that Sergeant Beasley’ sbluelightswereflashing
prior to the accident and that he did not open his door asthe Wright vehicle approached. Therefore,
even assuming that the officer’ spositioning of hisvehicle on the edge of theroad was negligent does

not necessarily alter thetrial court’s finding that Mrs. Wright was 50% or more negligent.

Accordingly, the judgment of thetrial court isaffirmed and this cause remanded for
any further necessary proceedings. Costs are assessed against the appellants, for which execution

may issue if necessary.

FARMER, J.



CRAWFORD, P.J., W.S. (Concurs)

HIGHERS, J. (Concurs)



