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     O P I  N I  O N

    Godda r d,  P. J .  

Br i a n St e phe ns on,  f or me r l y a  pol i c e  of f i c e r  of  Whi t e

Pi ne ,  wa s  di s mi s s e d f r om t ha t  pos i t i on by t he  Whi t e  Pi ne  Chi e f  of

Pol i c e  a nd i t s  Ma yor .   Subs e que nt l y ,  a  he a r i ng wa s  he l d be f or e

t he  Town Ma yor  a nd Boa r d of  Al de r ma n,  a nd t he  a c t i on i n

di s mi s s i ng Mr .  St e phe ns on wa s  uphe l d.

The r e upon,  Mr .  St e phe ns on f i l e d a  pe t i t i on i n  t he

Cha nc e r y Cour t  f or  J e f f e r s on Count y,  s e e ki ng a  wr i t  of  c e r t i or a r i



1 Se c .  1 0 .   Ce r t i o r a r i .  - -  Th e  J u d g e s  o r  J u s t i c e s  o f  t h e  I n f e r i o r

Co u r t s  o f  La w a n d  Eq u i t y ,  s h a l l  h a v e  p o we r  i n  a l l  c i v i l  c a s e s ,  t o  i s s u e  wr i t s

o f  c e r t i o r a r i  t o  r e mo v e  a n y  c a u s e  o r  t h e  t r a n s c r i p t  o f  t h e  r e c o r d  t h e r e o f ,

f r o m a n y  i n f e r i o r  j u r i s d i c t i o n ,  i n t o  s u c h  c o u r t  o f  l a w,  o n  s u f f i c i e n t  c a u s e ,

s u p p o r t e d  b y  o a t h  o r  a f f i r ma t i o n .

2 27 - 8- 10 4 .   Powe r  of  c i r c ui t  and c hanc e r y  c our t s .  - -  ( a )  Th e  j u d g e s

o f  t h e  i n f e r i o r  c o u r t s  o f  l a w h a v e  t h e  p o we r ,  i n  a l l  c i v i l  c a s e s ,  t o  i s s u e

wr i t s  o f  c e r t i o r a r i  t o  r e mo v e  a n y  c a u s e  o f  t r a n s c r i p t  t h e r e o f  f r o m a n y

i n f e r i o r  j u r i s d i c t i o n ,  o n  s u f f i c i e n t  c a u s e ,  s u p p o r t e d  b y  o a t h  o r  a f f i r ma t i o n .  
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t o r e vi e w t he  pr opr i e t y of  hi s  di s mi s s a l .   The  wr i t  wa s  i s s ue d by

t he  Cl e r k a nd Ma s t e r ,  a nd a f t e r  t he  Town ha d f i l e d a  mot i on f or

s umma r y j udgme nt  t he  Tr i a l  Cour t ,  s ua  s pont e ,  d i s mi s s e d t he

pe t i t i on be c a us e  i t  wa s  not  ve r i f i e d.

Mr .  St e phe ns on a ppe a l s ,  r a i s i ng a s  hi s  s ol e  i s s ue  t ha t

t he  Cour t  wa s  i n  e r r or  i n  di s mi s s i ng t he  pe t i t i on.

We  c onc l ude  t ha t  r e s ol ut i on of  t hi s  a ppe a l  t ur ns  upon 

whe t he r  t he  me t hod of  a ppe a l  of  t he  Town' s  a c t i on i s  gove r ne d by

t he  Uni f or m Admi ni s t r a t i ve  Pr oc e dur e s  Ac t .

We  f i r s t  obs e r ve  t ha t  pe t i t i ons  f or  c e r t i or a r i  a r e

r e qui r e d t o be  ve r i f i e d unde r  t he  l a w of  t hi s  St a t e .   Ar t i c l e  6 ,

Se c t i on 10 of  our  Cons t i t ut i on; 1 T. C. A.  27- 8- 104( a ) . 2

The  Code  Se c t i ons  whi c h we  c ons i de r  r e l e va nt  i n

r e s ol vi ng t he  a ppe a l  a r e  a s  f ol l ows :
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27- 9- 114.   Pr oc e e di ngs  i nvol vi ng c e r t ai n publ i c
e mpl oye e s .  

.  .  .  .

( b) ( 1)  J udi c i a l  r e vi e w of  de c i s i ons  by c i vi l
s e r vi c e  boa r ds  of  a  c ount y or  muni c i pa l i t y  whi c h
a f f e c t s  t he  e mpl oyme nt  s t a t us  of  a  c ount y or  c i t y  c i vi l
s e r vi c e  e mpl oye e  s ha l l  be  i n  c onf or mi t y wi t h t he
j udi c i a l  r e vi e w s t a nda r ds  unde r  §  4- 5- 322 of  t he
Uni f or m Admi ni s t r a t i ve  Pr oc e dur e s  Ac t .

4- 5- 322.   Judi c i al  r e vi e w.  - -  ( a ) ( 1)  A pe r s on who
i s  a ggr i e ve d by a  f i na l  de c i s i on i n  a  c ont e s t e d c a s e  i s
e nt i t l e d t o j udi c i a l  r e vi e w unde r  t hi s  c ha pt e r
[ Admi ni s t r a t i ve  Rul e s  a nd Pr oc e dur e ] ,  whi c h s ha l l  be
t he  onl y a va i l a bl e  me t hod of  j udi c i a l  r e vi e w.   A
pr e l i mi na r y,  pr oc e dur a l  or  i nt e r me di a t e  a ge nc y a c t i on
or  r ul i ng i s  i mme di a t e l y r e vi e wa bl e  i f  r e vi e w of  t he
f i na l  a ge nc y de c i s i on woul d not  pr ovi de  a n a de qua t e
r e me dy.

As  a bove  s e t  out ,  Code  Se c t i on 27- 9- 114( b) ( 1)  pr ovi de s

t ha t  r e vi e w of  c i vi l  s e r vi c e  boa r ds  s ha l l  be  " i n  c onf or mi t y wi t h

t he  j udi c i a l  r e vi e w s t a nda r ds  unde r   §  4- 5- 322 of  t he  Uni f or m

Admi ni s t r a t i ve  Pr oc e dur e s  Ac t . "   The  Town,  howe ve r ,  a r gue s  t ha t

Code  Se c t i on 27- 9- 114 r e qui r e s  onl y t he  s t a nda r d of  r e vi e w c ompl y

wi t h T. C. A.  4- 5- 322,  a nd doe s  not  c ha nge  t he  pr oc e dur e  f or

a ppe a l .

Thi s  mi ght  be  a  pl a us i bl e  a r gume nt  we r e  i t  not  f or  t he

f a c t  t ha t  Cha pt e r  1001 of  t he  Publ i c  Ac t s  of  1988 r e move d t he



3 2 7 - 9 - 1 1 4 .   Pr o c e e di ng s  i nv o l v i ng  c e r t a i n  publ i c  e mpl o y e e s . - - ( a )  No

c o u r t  o f  r e c o r d  o f  t h i s  s t a t e  s h a l l  e n t e r t a i n  a n y  p r o c e e d i n g  i n v o l v i n g  t h e

c i v i l  s e r v i c e  s t a t u s  o f  a  c o u n t y  o r  mu n i c i p a l  e mp l o y e e  wh e n  s u c h  p r o c e e d i n g  i s

i n  t h e  n a t u r e  o f  a n  a p p e a l  f r o m a  r u l i n g  o f  a  c i t y  o r  c o u n t y  o f f i c i a l  o r  b o a r d

wh i c h  a f f e c t s  t h e  e mp l o y me n t  s t a t u s  o f  a  c o u n t y  o r  c i t y  e mp l o y e e ,  e x c e p t  s u c h

p r o c e e d i n g  b e  o n e  o f  c o mmo n  l a w c e r t i o r a r i .
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pr ovi s i on of  T. C. A.  27- 9- 114, 3 whi c h ha d pr e vi ous l y r e qui r e d

r e vi e w by " c o mmon l a w c e r t i or a r i . "

We  c onc l ude ,  i n  l i ght  of  t he  Le gi s l a t ur e ' s  r e pe a l i ng

t he  c ommon l a w c e r t i or a r i  f e a t ur e  by e na c t i ng Cha pt e r  1001,  t ha t

t he  pr ope r  me t hod of  a ppe a l  i s  by a  pe t i t i on s e e ki ng r e vi e w,  not

by a  c ommon l a w wr i t  of  c e r t i or a r i .

We  f i nd not hi ng i n  t he  St a t ut e  t o  r e qui r e  ve r i f i c a t i on

of  a  pe t i t i on unde r  t he  Uni f or m Pr oc e dur e s  Ac t  a nd,  c ons e que nt l y ,

c onc l ude  t he  Cha nc e l l or  wa s  i n  e r r or  i n  di s mi s s i ng t he  pe t i t i on.

I n r e a c hi ng our  c onc l us i on we  a r e  a wa r e  t ha t  t he

pe t i t i on pur por t s  t o  s e e k r e vi e w unde r  c ommon l a w c e r t i or a r i .  

Howe ve r ,  s i nc e  t ha t  pr oc e dur e  i s  no l onge r  a ppl i c a bl e ,  we  de e m i t

a ppr opr i a t e  t o  t r e a t  t he  pe t i t i on a s  one  f or  r e vi e w,  a s

c ont e mpl a t e d by T. C. A.  4- 5- 322.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  t he  Town of  Whi t e  Pi ne .
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_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


