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OP1 NI ON

McMurray, J.

This case arises out of a tragic notor scooter accident in

whi ch Nick Shorter, the thirteen year old son of the plaintiffs,



was killed. The plaintiffs sued the parents of Nick's friend Dusty
McManus, who had driven the scooter to N ck's house. Dusty all owed
Nick to ride the scooter. N ck was involved in an acci dent which
resulted in his death. Plaintiffs seek damages from Dusty's
parents alleging that the defendants are |iable under the theories
of negligent entrustnment, negl i gent  supervi sion, negl i gent
mai nt enance of the vehicle and negligence per se.® The defendants
noved for summary judgnent which was granted by the trial court.

This appeal resulted.? W affirmthe judgnent of the trial court.

Plaintiffs raise the followng issues on appeal which are

taken verbatimfromtheir brief:

1. Whet her a | egal duty exists to a nei ghborhood child
under the theories of Negligent Entrustnent, Negli-
gent Supervision, or Negligence per se?

2. Whet her [the] death of Plaintiffs' son was reason-
ably foreseeabl e?

3. Whet her Summary Judgnent was appropriate for Defen-
dants in [a] Negligence Action?

The appellants' issues are stated sonewhat abstractly,
however, we wil|l address themas they apply to the circunmstances of
this case. W will first look to the propriety of summary
judgments in negligence actions. It is now well-settled that

sumary judgnents are appropriate in negligence actions when the

lDusty is not a party to this action.

2No issue is raised on appeal regarding the negligent maintenance of the
vehi cl e.



requi renents of Rule 56, Tennessee Rules of Civil Procedure have

been net.

The Supreme Court initially expressed sone rel uc-
tance concerning the use of summary judgnents in negli-
gence cases. Bowman v. Henard, 547 S. W 2d 527, 530 (Tenn.
1977). However, it has now held unequivocally that
summary judgnents are not disfavored procedural devices
and that they nmay be used to conclude any case that can
and should be resolved on legal issues alone. Byrd v.
Hal |, 847 S.W2d 208, 210 (Tenn. 1993). Thus, our role on
appeal is not to dwell on the nature of the cause of
action but rather to determ ne whether the requirenents
of Tenn. R Cv. P. 56 have been satisfied. Cowden v.
Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn
1991); Hll v. City of Chattanooga, 533 S.W2d 311, 312
(Tenn. App. 1975).

Mansfield v. Colonial Freight Sys., 862 S . W2d 527 (Tenn. App
1993).

W will nowturn our attention to whether summary judgnment was
proper in this case. The standard of review of the trial court's
actioningranting a notion for summary judgnent is so well-settl ed

that we do not deemit necessary to state it in this opinion.

FACTS

I n August of 1995, the defendants allowed their son Dusty to
trade his four-wheel all-terrain vehicle for a Honda Aero 125 not or
scooter. The scooter had a certificate of title and was "street
| egal ." Both defendants, M. and Ms. MMnus, testified by
deposition that their famly rule was that no one was to ride the
scooter on a public road under any circunstances, and that Dusty

was well aware of the rule. Portions of the parties' depositions
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and affidavits will be set out in nore detail later in this

opi ni on.

On Septenber 12, 1995, N ck Shorter called Dusty and
asked himto bring his notor scooter over because he wanted to ride
it. Both Dusty and Ms. MManus testified that Dusty asked his
not her if he could go to the Shorters' house. She declined to give
perm ssion because the trip entailed driving on public roads in
contravention of the famly rule. Ms. MManus stated that after
she told Dusty no, it was her understandi ng that he was just going
to ride on their property as he often did. However, Dusty
di sregarded his nother's directive and went over to the plaintiffs’

resi dence.

Dusty testified that Ms. Shorter was at the house when he
arrived but that she left shortly thereafter. She told the boys
not to ride their vehicles until M. Shorter got hone. Dusty
stated that he assuned she neant by this remark that N ck was not
to ride his four-wheeler until his dad was there. Both of the
plaintiffs testified in their affidavits that Nick was strictly

forbidden to ride any two-wheel ed notorized vehi cl es.

M. Shorter arrived about five mnutes after Ms. Shorter |eft
the house. He testified that "at no tinme had | given perm ssion to
my son Nick to ride the McManus notor scooter” and that he was
unaware that Dusty had let Nick ride until it had al ready happened.

Dusty stated that N ck asked himif he could ride the scooter, and
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he said yes, and watched Nick ride it down the road and back. On
this first trip, Dusty said Nick was on the scooter "about one
m nute" and that he never left his sight. Dusty testified that

Ni ck had never ridden the scooter bhefore.

After the first ride, the two boys went inside for a short
time and Dusty got ready to | eave because it was approaching tinme
for football practice. At this point, Dusty testified that the
foll owi ng conversation occurred:

[Nick] said, let ne ride your scooter again. I

said, no. You can some other tinme, and he said, well,

okay and bye, and | was wal ki ng out. I was fixing to

| eave, and he canme out there and kept on begging, so |

said, all right.

Dusty told Nick to "go where he did the first tinme," but this
time, "he kept on going." N ck drove the scooter out of Dusty's
sight, and after a few mnutes, Dusty went inside to tell M.

Shorter what was going on. They got in M. Shorter's truck to | ook

for Nick.

The circunstances of the fatal accident are not clear fromthe
record. The plaintiffs in their brief, without a citation to the
record, state that "the Plaintiffs' thirteen-year-old son was
killed after losing control of the cycle, and striking a pickup
truck across the center line of the roadway." The driver of the

ot her vehicle has never been a party to this lawsuit.

DI SCUSSI ON
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W will first exam ne t he question of "negligent entrustnent."
"There are four elenents in a claimfor negligent entrustnent: (1)
an entrustnent of a chattel, (2) to a person inconpetent to use it,
(3) with know edge that the person is inconpetent, and (4) that is

the proximate cause of injury or damage to another." N chols v.

Atnip, 844 S.W2d 655, 659 (Tenn. App. 1992).

Assum ng, wi thout deciding, that the first three el enents of
negligent entrustnent have been established, the critical and
determinative question is that of "proxinmate cause."” Qur Suprene
Court has carefully established the analysis to be used for

det ermi ni ng whet her proxi nate cause exi sts.

.. Qur opinions have recognized that proxinmate
causation is the "ultinmate issue" in negligence cases.
Lancaster v. Mntesi, 216 Tenn. 50, 390 S.wW2d 217, 220
(Tenn. 1965); Roberts v. Robertson County Bd. of Ed., 692
S.W2d 863, 871 (Tenn. App. 1985).

Taken as a whol e, our cases suggest a three-pronged
test for proximate causation: (1) the tortfeasor's
conduct nust have been a "substantial factor” in bringing
about the harm being conplained of; and (2) there is no
rule or policy that should relieve the wongdoer from
liability because of the manner in which the negligence
has resulted in the harm and (3) the harmgiving rise to
the action could have reasonably been foreseen or
anticipated by a person of ordinary intelligence and
prudence. (G tations omtted).

McC enahan v. Cooley, 806 S.W2d 767 (Tenn. 1991).

We believe that the determnation of the issue of negligent

entrustnment rests upon the question of foreseeability on the part



of the defendants. In Pittman v. Upjohn Co., 890 S. W 2d 425, 428

(Tenn. 1994) (citing Doe v. Linder Constr. Co., 845 S.wW2d 173, 177

(Tenn. 1992)) we find the follow ng explanation of the principle:

The term reasonable care nust be given meaning in

relation to the circunstances. Ordinary, or reasonable,
care is to be estimated by the risk entailed through
probabl e dangers attending the particular situation and
IS to be commensurate with the risk of injury. The risk
i nvol ved i s that which is foreseeable; arisk is foresee-
abl e if a reasonabl e person coul d foresee the probability
of its occurrence or if the person was on notice that the
l'i kel i hood of danger to the party to whomis owed a duty
IS probable. Foreseeability is the test of negligence.
If the injury which occurred could not have been reason-
ably foreseen, the duty of care does not arise, and even
though the act of the defendant in fact caused the
injury, there is no negligence and no liability. 'The
plaintiff nust show that the injury was a reasonably
foreseeabl e probability, not just a renpote possibility,
and that some action within the [defendant’'s] power nore
probably than not would have prevented the injury.’
The pertinent question is whether there was any show ng
fromwhich it can be said that the defendants reasonably
knew or should have known of the probability of an
occurrence such as the one which caused the plaintiff's
i njuries.

The question here i s whether, fromthe undi sputed evi dence and
all reasonable inferences to be drawn therefrom the defendants
coul d have reasonably foreseen, that Dusty would, in contravention
of direct denial of permission to ride the scooter to the Shorter
resi dence, disregard his parents' instructions. Further, was it
reasonabl y foreseeabl e that Nick (the deceased) would i n contraven-
tion of his parents' express instructions not to ride the scooter,

nevert hel ess do so?



The deposition of the plaintiff, Larry W Shorter, was filed
i n support of the defendants' notion for summary judgnent. In his
deposition, M. Shorter was asked the foll owi ng questions and gave

the foll ow ng answers:

Q When you saw the notor scooter and saw Dusty, did
you say anything to him on that day, Septenber
12t h, about the incident with Tyler Kitts?

A To Dusty?

Q Yes.

A | did not.

Q Did you say anything to Dusty on that tine or any
other tinme about whether or not Nick was to ride
t he notor scooter

A. Never.

Q So the only person you had told anything about
whet her or not Nick could ride the notor scooter
was Nick, and you told himhe was not to do so.

A That is true.

An affidavit of M. Shorter was also filed. In the affidavit,

M. Shorter stated:

At notinme had | given perm ssion for ny son Nick to
ride the McManus notor scooter. There were no discus-
sions on Septenber 12, 1995, or at any other tine, about
Nick being allowed to ride the notor scooter. | had
instructed Nick to never ride any two wheel ed notori zed
cycle, specifically including the McManus not or scoot er.

The deposition of the plaintiff, Janet Shorter was also filed

i n support of the defendants' notion for summary judgnent. In her



deposition, she was asked the follow ng question and answered as

i ndi cat ed:

Q Did you yourself ever have any discussions wth
Ni ck about whether or not he was allowed to ride a
not or scooter or notorcycle?
A He was absolutely not to ride a notorcycle and he
was told that.
The affidavit of Janet Shorter was also filed in which she
stated: "[A]t no tinme had | given permssion for ny son Nick to

ride the McManus notor scooter. | instructed Nick not to ride the

McManus not or scooter on Septenber 12, 1995, in Dusty's presence.”

It is clear from the above testinony and affidavits of the
plaintiffs, Larry W Shorter and Janet Shorter, N ck's parents,
that Nick had been expressly denied permssion to ride the notor

scooter. He, as did Dusty, ignored his parents' instructions.

The depositions of the defendants, M. & Ms. MMnus were
also filed. The deposition of M. MManus established that he had
never given permssion to Dusty to ride the scooter on public
roads, but on the contrary, had expressly forbidden himto do so.
It al so established that Dusty on ot her occasi ons had di sobeyed hi s
parents and was duly disciplined. The deposition of Ms. MMnus

contained the follow ng questions and answers:



Q Did you or your husband have a rul e about using the
headl i ght on the four-wheel er ?°

A | don't know.

O

Di d you have any rul es about where the four-wheel er
could be used or driven?

A Yes, on our property.

Q What does that include?

A | don't understand what you nean.

Q What do you nean? How do you —when you say on our
property, what does that include or involve?

A W live onafarm |It's afamly —a big famly —
his famly has a big farm Al through the woods,
| mean, they can go through the woods. | nean its

just a big area. They had plenty of space to ride.
Q Who made these rul es?
Jimand | nmade the rules.

* * * *

Q W have been talking — I asked first about the
four-wheeler. D d the sanme general rules apply to
t he notor scooter?

A. Yes.

Q Was its use restricted to the property, the farm
you have described, of the relatives.

A. Yes.

We are cognizant of the mnmultitude of cases which hold that

foreseeability is generally a question for the jury.

foreseeability as the key to the duty issue, is generally a

3Dusty had previously owned a "four-wheeler" which was traded for the notor
scooter involved in this case.
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guestion of fact for the jury, unless no reasonable person could

di spute the only reasonabl e outcone. Mcd enahan v. Cooley, 806

S.W2d 767 (Tenn. 1991); Gty of Elizabethton v. Sluder, 534 S.W2d

115 (Tenn. 1976)." MCall v. Wlder, 913 S.W2d 150 (Tenn. 1995).

Under all the circunstances of the case, we are not prepared
to say that a person of ordinary intelligence and prudence coul d
have foreseen that Dusty would disregard his parents' express
i nstructions, especially his nother's express denial of perm ssion
to ride to the Shorter residence on the date of the accident, nor
that Nick would Iikew se disregard his parents' express instruc-
tions regarding two-wheeled vehicles generally and the express
prohibition to ride the MManus scooter on the date of the
acci dent . W are, therefore, of the opinion that there is no
genuine issue of a mterial fact as to the requirenent of

foreseeability as defined by Md enahan, supra. View ng the

evidence in the |ight nost favorable to the non-noving party, the
plaintiffs, we are of the opinion that the undi sputed evidence in
the record and all reasonable inferences that my be drawn
therefromentitle the defendants to judgnment as a natter of lawin
accordance with Rul e 56, Tennessee Rules of Civil Procedure on the

i ssue of negligent entrustnent.

W will next discuss briefly the question of negligent
supervision on the part of the defendants. The |eading case on

parental liability for negligent supervisionis Bocock v. Rose, 373

S.W2d 441 (Tenn. 1963). Bocock mekes it clear that parental
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l[iability in this context is by no nmeans vicarious, but is based on
the parent's own negligence in failing to properly supervise his or
her child. The Bocock court enunciated the following rule

regar di ng negligent supervision:

W find and so hold parents nay be held liable for
t he dangerous habits of their mnor children causing
i njuries and damages to ot hers, when, (1) the parent has
opportunity and ability to control the child, and (2) the
parent has know edge, or in the exercise of due care
shoul d have know edge, of the child s habit, propensity
or tendency to commt specific wongful acts, and (3) the
specific acts would normal |y be expected to cause injury
to others, and (4) the parent fails to exercise reason-
abl e neans of controlling or restraining the child.

Id. at 445.

Bocock involved children who conmtted an intentional tort,

assault and battery, and the parents were all eged to have known t he
children's tendency or proclivity to conmt assault and battery on
others, and failed to restrain themfromdoing so. 1d. W believe
the distinction between intentional torts and negligence in this
context is inmportant, and that the Bocock analysis is better suited
to cases involving parental liability for the intentional torts of
their mnor children. The |anguage of the third el enent of the
test, requiring a showi ng that the specific act "would normal |y be
expected to cause injury to others,"” lends support to this
conclusion. An intentional tort, such as the assault and battery
in Bocock, is nmuch nore likely to be the kind of act which would

"normal |y be expected" to cause injury.
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It is apparent that the plaintiffs' negligent supervision
claims woul d fail even under a Bocock anal ysis, however, because it
requires a showing that the "parent fail[ed] to exercise reasonabl e
nmeans of controlling or restraining the child.” 1In this case, the
unrefuted evidence in the record is that on each occasion that the
def endants di scovered Dusty had been on a public road in disregard
of their famly rule, they punished himby taking his keys to the
scooter away for at |east a week. On the occasion at issue, Ms.
McManus told Dusty he could not go to the Shorters, and there was
no particul ar reason why she shoul d have suspected he woul d di sobey

her .

It mght well be argued that the plaintiffs also failed to
supervise their child and that their failure to supervise was a

supersedi ng or intervening cause of the accident.

The intervening cause doctrine is a common-I|aw
liability shifting device. It provides that a negligent
actor will be relieved from liability when a new,
i ndependent and unforseen cause intervenes to produce a
result that could not have been foreseen. denn V.
Conner, 533 S.W2d 297, 301-02 (Tenn. 1976); Brown V.
Cty of Kingsport, 711 S.W2d 607, 609 (Tenn. Ci. App.
1986). The doctrine only applies when (1) the intervening
act was sufficient by itself to cause the injury,
Underwood v. Waterslides of Md-Anerica, Inc., 823 S.W2d
171, 180 (Tenn. C. App. 1991), (2) the intervening act
was not reasonably foreseeable by the negligent actor,
Evridge v. Anerican Honda Mdtor Co., 685 S.W2d 632, 635
(Tenn. 1985), and (3) the intervening act was not a
normal response to the original negligent actor's
conduct. M enahan v. Cooley, 806 S.W2d at 775; Sol onon
v. Hall, 767 S.W2d 158, 161 (Tenn. C. App. 1988).

Waste Mgnt. v. South Cent. Bell Tel. Co., 1997 Tenn. App. LEXI S 117
filed at Nashville February 21, 1997. See Also Mdung v. Delta
Square Ltd. Partnership, 937 S.W2d 891 (Tenn. 1996); Haynes v.
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Ham | ton County, 883 S.W2d 606, 612 (Tenn. 1994); Ford Mdtor Co.
v. Wagoner, 183 Tenn. 392, 401, 192 S.W2d 840, 844 (1946).

It is difficult to see what other precautions the defendants
coul d have taken to enforce their famly rule, short of disallow ng
Dusty to have or ride a scooter at all. Since the McManuses own a
farm |l arge enough for their children to ride around on w thout
going on the road, we are not prepared to dictate that these
parents should not have allowed their son to have a scooter in
order to avoid liability for negligent supervision. The Suprene
Court has recently recognized that "inposing a parental duty of
‘constant surveillance and i nstruction' woul d pl ace an overwhel m ng
burden on parents since it is virtually inpossible to supervise a

child 24 hours a day." Broadwel |l v. Holnes, 871 S.W2d 471

(Tenn. 1994) (citing Hol odook v. Spencer, 364 N. Y.S. 859, 324 N. E. 2d

338 (1974)). This principle is applicable to the present case.

The General Assenbly has also spoken on the subject of
parental liability for acts of their children. T.C. A § 37-10-103

provi des as foll ows:

(a) A parent or guardian shall be liable for the
tortious activities of a mnor child that cause injuries
to persons or property where the parent or guardian
knows, or should know, of the child' s tendency to conmt
wrongful acts which can be expected to cause injury to
persons or property and where the parent or guardi an has
an opportunity to control the child but fails to exercise
reasonabl e neans to restrain the tortious conduct.

(b) A parent or guardian shall be presuned to know of a
child s tendency to conmt wongful acts, if the child
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has previously been charged and found responsible for

such actions.

There is nothing in the record to suggest that the require-
ments necessary to create a presunption in accordance wth
paragraph (b) above have been net. Further, the uncontroverted
evidence in the record establishes that the defendants did not have
the requisite know edge required in paragraph (a) to establish

statutory liability.

W resolve all issues relating to negligent supervision in

favor of the defendants.

The remai ning issue is whether the defendants were guilty of
negligence per se. |In their conplaint, the plaintiffs charge the
defendants with violation of T.C A 88 55-50-301, (licensing
requi renent), 55-4-101 (notor vehicle registration), and 55-12-101,
(financial responsibility). Evidence that a driver is unlicensed
or a vehicle is unregistered is relevent and material on the issue

of negligent entrustnment. See Bowers v. Thonpson, 688 S.W2d 827

(Tenn. App. 1984). The nere fact that the borrower is unlicensed,
however, does not automatically nmake the owner |iable for negli-
gence absent the establishnment of a causal connection to the

I njuries or damages sustained. Smth v. Henson, 214 Tenn. 541, 381

S.W2d 892 (Tenn. 1964) It would seem inconprehensible that a
viol ati on of any of the above statutes could have been a proxi mate

or | egal cause of the accident in question here.
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Intheir brief, the plaintiffs assert that the defendants were
guilty of violation of T.C. A. 8 55-50-504(c) and (d) which provide

as foll ows:

(c) No person shall cause or know ngly permt such
person's child or ward under eighteen (18) years of age

to drive a notor vehicl e upon any hi ghway when such m nor

I's not authorized hereunder or in violation of any of the

provi sions of this chapter.

(d) No person shall authorize or know ngly perm:t

a vehicle owned by such person or under such person's

control to be driven upon any highway by any person who

Is not authorized hereunder or in violation of any

provi sions of this chapter.

The undi sputed evidence in the record clearly denonstrates
that, while Dusty, age 13, did in fact ride his scooter on a public
way, the defendants were unaware of the transgressions until after
the fact. Therefore, they cannot be chargeabl e as havi ng know ngly

all owed Dusty to ride on the public roads. W find no nerit in

this issue.

We affirm the judgnment of the trial court in all respects.
Costs of this appeal are taxed to the appellants and this case is

remanded to the trial court.

Don T. McMurray, J.

CONCUR:

Her schel P. Franks, Judge
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WIlliamH | nman, Senior Judge



