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Kathy L. Mabry, the former wife of the respondent,
Davis A Reed, filed a petition against her ex-husband seeking
additional child support. Wthout stating its reasons for doing
so, the trial court entered an order dism ssing the petition.
Ms. Mabry appeal ed. She argues two points: first, that the trial
court erred in basing its refusal to award additional child
support on the fact that Ms. Mabry bankrupted an obligation upon
whi ch she and her former husband were jointly obligated, thus
necessitating the latter’s paynent of the debt; and second, that
the trial court erred in refusing to increase M. Reed' s child
support obligation in light of an increase in his incone and his

failure to exercise visitation

Ms. Mabry’'s petition was before the trial court on June
12, 1997. The record before us includes a 22-page transcript of
that hearing. That transcript contains the statenments and
argunent of counsel for the parties regarding their respective
positions. It also contains conmments of the trial court. Wat
it does not contain is the testinony of any witnesses or a
stipulation of facts. Furthernore, |ike the order of dismssal,
the transcript does not contain any oral conments by the trial
judge as to his reasons for dismssing the petition. In fact,
the transcript fails to reflect that the hearing was ever

conpleted. The last 13 lines of the transcript are as foll ows:

THE COURT: Why don’t you take a m nute and
show hi m what you ve got. And then after you
all ook at it, bring themin here, and | et
me see them [|'mgoing to consider that.
mean if he paid $4,000 to sell the house, and
then she bankrupted it on him | think that’s
sonet hing the Court needs to consi der.



We'll be in recess for a few mnutes. You
et me know, and bring it back and let ne
| ook at it.

(Brief recess)

(Recess taken and proceedi ngs thereupon ended).

There is nothing in the record to indicate whether there was any
further discussion anong counsel and the court, or evidence

i ntroduced, before the court reached its decision. Wile the

| ast comments of the trial judge quoted above would | ead one to
bel i eve that further proceedings were contenplated by the trial
court, it is not clear whether there was a further hearing,
informal or otherwise. The court’s order dismssing the petition
states that the matter was considered “upon...the testinony of

W tnesses...”; however, counsel agreed at oral argunent that no

Wi tnesses testified in this case.

Since this is a non-jury case, our reviewis de novo
upon the record with a presunption of correctness as to the trial
court’s judgnent, unless the preponderance of the evidence is
otherwise. Rule 13(d), T.R A P.; Hackett v. Smth County, 807

S.W2d 695, 699 (Tenn.App. 1990).

A party who raises issues on appeal must furnish an
appellate court with a record that will enable the court to reach
those issues. In re Indemity Ins. Co. of North Anerica, 594
S.W2d 705, 707 (Tenn. 1980); Word v. Wrd, 937 S.W2d 931, 933
(Tenn. App. 1996). |If those issues are factually-driven, we nust
be in a position to review the pertinent facts. 1d.; Sherrod v.

Wx, 849 S.W2d 780, 783 (Tenn.App. 1992). 1In this case, the



appel  ant had the burden of showi ng us that the evidence
preponderates against the trial court’s judgnment. Rule 13(d),
T.RAP.; Gbreath v. Harris, 811 S.W2d 88, 91 (Tenn. App.

1990). This she has failed to do. The trial court appears to
have deci ded this case based solely on the coments of counsel.
The attorneys “tal ked” about the case and apparently acqui esced
in the trial court deciding the issues before it based upon that
di scussion. As far as the record before us reveals, the
appellant did not call any w tnesses, did not extract a
stipulation of facts fromthe appellee,* did not otherw se offer
any proof, and, significantly, did not contest the procedure
utilized by the trial court to resolve this matter. Thus, the
appel I ant cannot claimthat she was deprived of a plenary hearing
bel ow. Assuming that the procedure utilized by the trial court
was irregular in nature, the appellant’s failure to object to the
trial court’s informal procedure constitutes a waiver of that
error as far as this appeal is concerned. Rule 36(a), T.R A P.
(“Nothing in this rule shall be construed as requiring relief be
granted to a party responsible for an error or who failed to take
what ever action was reasonably available to prevent or nullify

the harnful effect of an error.”)

In ruling as we do, we do not, in any way, nean to
I ndi cate that we approve of the procedure apparently utilized by
the trial court. |If material facts are in dispute, there should

be a plenary trial.

Y% is clear fromthe discussion of counsel that they did not agree on
all of the facts.



The appel | ant has not presented a record on this appeal
to show us that “the preponderance of the evidence is otherw se.”
See Rule 13(d), T.R A P. (enphasis added). Therefore, we nust
honor the Rule 13(d) presunption that the trial court’s judgnent

is correct.

The judgnent of the trial court is affirned. Costs on
appeal are assessed agai nst the appellant and her surety. This
case is remanded to the trial court for collection of costs

assessed bel ow, pursuant to applicable |aw

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH Inman, Sr.J.



