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OPINION
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Foll ow ng a bench trial, the court below nodified the
parties’ judgment of divorce by changing the custody of their
m nor child, Brandon Charl es Randol ph (DOB: February 19, 1990),
from Al oma Robi n Randol ph (“Mther”) to Tinothy Charles Randol ph
(“Father”). Modther appeal ed, arguing that the trial court erred
in finding that a material change in circunstances had occurred

since the divorce.

This case is before us for a de novo review on the
record. Rule 13(d), T.R A P. The record cones to us acconpani ed
by a presunption that the | ower court’s findings of fact are
correct. Id. W must honor this presunption unless the evidence

preponderates against the trial court’s factual findings. 1d.

The trial court heard this matter on Septenber 23,
1996. It filed a nmenorandum opi ni on changi ng custody on Cct ober

7, 1996. That opinion provides, in pertinent part, as foll ows:

The parties were divorced by Judgnent nunc
pro tunc August 4, 1992, entered on July 3,
1996. Anong other things, wfe was awarded
custody of the parties’ mnor child, Brandon
Charl es Randol ph, subject to specified
visitation rights in favor of M. Randol ph

* * *

Subsequent to the divorce, the parties, by
mut ual agreenent, gradually deviated fromthe
Court ordered visitation. From August of
1992 through March of 1993, M. Randol ph was
in the physical custody of the child two to
three days a week. From March, 1993, through
Novenber of 1993, M. and Ms. Randol ph

al ternat ed days each week so that each
mai nt ai ned physi cal custody of the child
approximately 50% of the time. From
Novenber, 1993, through July of 1995, M.
Randol ph mai nt ai ned physi cal custody of the
child each Friday through Tuesday with Ms.
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Randol ph mai nt ai ni ng physical custody of the
child from Tuesday through Thursday or Friday
nmor ni ng each week. By Order entered Novenber
9, 1994, Ms. Randol ph, pro se, approved this
Court’s directive that M. Randol ph’s past
obligation to support the child was deened
fully satisfied by his maintaining physical
custody of the child. Ms. Randol ph asserts
t hat she did not understand or intend her
approval of the Order to constitute a change
of cust ody.

From August, 1995, through Oct ober of 1995,
M's. Randol ph mai ntai ned physical possession
of the child from Friday of each week through
the follow ng Monday with M. Randol ph havi ng
physi cal possession the bal ance of each week.
Begi nning in Novenber of 1995 until the
present, Ms. Randol ph has enjoyed physi cal
custody of the child each Friday through
Sunday.

It is undisputed that both M. and Ms.
Randol ph are responsi ble, |oving and
nurturing parents. The child appears to have
a positive, healthy and loving relationship
with both M. and Ms. Randol ph. As

i ndi cat ed above, since the divorce in August
of 1992, the parties have am ably agreed to
di sregard the strict visitation schedul e
included in the Final Decree of Divorce by
gradual ly allowing M. Randol ph to enjoy

i ncreased physical custody of the child. The
evi dence supports a finding that the primary
catalyst for the institution of these
proceedi ngs was a controversy arising between
the parties approximately June 27, 1996, when
M . Randol ph requested of Ms. Randol ph

rei mbursenent of the $35.00 per week for baby
sitting charges.

* * *

The Court specifically finds that by a
preponderance of the evidence a materi al
change in circunstances affecting the
mani f est best interest of the mnor child has
occurred since the time of the divorce. The
m nor child has maintained a gradually

i ncreasi ng physical custody arrangenent wth
M . Randol ph, including a nove of residence

t o Jonesborough, Tennessee, and enrollnment in
school there. M. Randol ph has renarried
since the divorce and the evidence

est abl i shes that nost weekends M's. Randol ph
mai nt ai ns overni ght conpany with M. Gerald
Arnmstrong. The Court orders that the
custody, care and control of the mnor child



be placed with M. Randol ph

The court bel ow found that there had been a materi al
change in the circunstances of the parties and their child that
was “conpelling enough to warrant the dramatic renedy of changed
custody.” Musselman v. Acuff, 826 S.W2d 920, 922 (Tenn. App.
1991). The court’s critical finding was that since the divorce,
the parties’ “mnor child has maintained a gradually increasing
physi cal custody arrangenment with [Father], including a nove of
resi dence to Jonesborough, Tennessee, and enrollnment in school
there.” There is an abundance of evidence to substantiate this
finding. Mther acknow edges that since Novenber, 1995, her tine
with the child has been pretty much limted to weekends, with the
child staying with Father during the week. Mther lives in
G eene County and works in Hanblen County; Father resides in
Washi ngton County. The child attended kindergarten in
Jonesbor ough during the 1995-1996 school termand was in the

first grade there when this matter was heard bel ow.

Mot her argues that she was only obeying the judgnent of
di vorce when she agreed to allow the child to spend nore tine
with Father. She points to the follow ng provision in the

j udgment :

...Should the Wfe at any tine work a shift
ot her than the second shift, the Husband
shal |l have the first right to keep said child
during such time as the Wfe is working;..

She contends that she is now being “puni shed” because she

conplied with the judgnment and all owed her son to spend nore tine
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with his father so the two could devel op a strong rel ationship.
We believe that Mdther m scharacterizes what happened in this

case.

The judgnent contenplates that if Mdther works during a
tinme period other than the 3:00 p.m - 11:30 p.m or simlar
shift, Father “shall have the first right to keep said child
during such tine as [Mother] is working.” Wiile it is true that
Mot her has worked late night - early norning shifts for the bulk
of the tinme since Novenber, 1993, it is |likewise true that the
child s tinme with Father has been substantially nore than the
time when “[Mother] is working.” It is clear that he did nore
than keep the child while Mdther was working late night - early
norning shifts. Not only did he keep the child during Mther’s
work tinmes, he noved the child, with Mther’s acqui escence, from
Greene County to Washington County. The child basically has had
a change of residence. The increased tinme with Father went well
beyond t he accommobdati on contenpl ated by the divorce judgnent.
The trial court’s order changing custody is nothing nore than a
recognition of the reality of the situation -- the parties’ m nor
child lives wwth Father and visits Mther on weekends. The

evi dence does not preponderate against the trial court’s order.

The judgnent of the trial court is affirmed. Costs on
appeal are taxed agai nst the appellant and her surety. This case
is remanded to the trial court for the enforcenent of its
j udgment and for the collection of costs assessed bel ow, al

pursuant to applicable | aw



Charles D. Susano, Jr., J.
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Houston M Goddard, P.J.

WlliamH Innman, Sr.J.



