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This di spute arose out of the sale of a residence in
Si gnal Mountain, Tennessee. The trial court found that the
sellers, Thomas F. Cofer and wife, Cynthia H Cofer, had violated
t he Tennessee Consumer Protection Act of 1977 (“the Act”) in
connection with the sale of their five-bedroom two and a half-
bath residence to the plaintiffs, Theoren J. Murvin and wife,
Mel ody S. Murvin. The Cofers appeal ed, arguing that the Act does
not apply to this transaction, and that the evidence does not
show that the Cofers “knowingly withheld information fromthe

[ Murvins] to constitute fraud.”

The Murvins contend, on the other hand, (1) that the
evi dence does not preponderate against the trial court’s finding
that the Cofers willfully and affirmatively m srepresented the
condition of the property; (2) that the Act applies to this
transaction; (3) that the defendants cannot rely upon the
i napplicability of the Act because they agreed in the trial court
that it was applicable; (4) that, even if the Act is not
applicable to the facts of this case, there is sufficient
evidence in the record to sustain the trial court’s judgnent on
the plaintiffs’ alternative theories of recovery; (5) that we
erred in staying execution of the judgnent; and, finally, (6)
that this appeal is frivolous, entitling the plaintiffs to

danmages pursuant to T.C. A § 27-1-122.1

T.Cc.A. § 27-1-122 provides as fol | ows:

When it appears to any reviewi ng court that the appea
fromany court of record was frivolous or taken solely
for delay, the court may, either upon notion of a
party or of its own notion, award just damages agai nst
t he appellant, which may include but need not be
limted to, costs, interest on the judgment, and
expenses incurred by the appellee as a result of the
appeal



St andard of Revi ew

Qur review of this non-jury case is de novo on the
record; however, that record cones to us with a presunption that
the trial court’s factual findings are correct. Rule 13(d),
T.RAP. W nust honor this presunption unless we find that the
evi dence preponderates against those findings. 1d.; Union
Car bi de Corp. v. Huddleston, 854 S.W2d 87, 91 (Tenn. 1993). The
trial court’s conclusions of |aw, however, are not afforded the
same deference. Canpbell v. Florida Steel, 919 S.W2d 26, 35
(Tenn. 1996); Presley v. Bennett, 860 S.W2d 857, 859 (Tenn.

1993).

Qur de novo review is tenpered by the well-established
rule that the trial court is in the best position to assess the
credibility of the witnesses; accordingly, such credibility
determ nations are entitled to great wei ght on appeal.

Massengal e v. Massengal e, 915 S.W2d 818, 819 (Tenn. App. 1995);
Bowran v. Bowman, 836 S.W2d 563, 566 (Tenn. App. 1991). 1In fact,

this court has noted that

...0n an issue which hinges on wtness
credibility, [the trial court] will not be
reversed unl ess, other than the ora

testimony of the witnesses, there is found in
the record clear, concrete and convi nci ng

evi dence to the contrary.

Tennessee Valley Kaolin v. Perry, 526 S.W2d 488, 490 (Tenn. App.

1974) .






1. Fact s

The plaintiffs purchased the subject residence for
$174,500. The purchase was closed on April 15, 1994. The
plaintiffs first saw and toured the house on February 20, 1994,
at which tinme they were furnished a three-page docunent signed by
t he defendants entitled “Seller’s D sclosure of Condition of
Property.” The plaintiffs were at the house for approximately an

hour, during which time they did not notice any probl ens.

On April 16, 1994, the plaintiffs noved into their new
resi dence. Follow ng their occupancy, rain produced water |eaks
fromthe upstairs ceiling and water in the basenent. Thereafter,

t hey di scovered numerous structural and other problens.

The plaintiffs sued the defendants on April 26, 1995.
Their conpl ai nt sought “equitable remedi es and | egal damages”
agai nst the defendants “for fraud, intentional and/or negligent
m srepresentation, breach of contract, and negligence.” After
reciting facts to denonstrate the trial court’s jurisdiction and
venue, the conplaint sets forth a “factual background.” The
remai nder of the allegations of the conplaint are grouped under
t hree headi ngs: violations of the Act; common | aw fraud; and
negl i gent construction and repair. The conplaint prays for
damages, attorney’s fees, and costs under the Act, including

trebl e damages under T.C. A 8§ 47-18-109(a)(3).2 1In the

. c. A § 47-18-109(a)(3) provides as follows:

If the court finds that the use or enployment of the
unfair or deceptive act or practice was a willful or
knowi ng violation of this part, the court may award
three (3) times the actual damages sustained and may
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alternative, the conplaint seeks conpensatory and punitive

damages “for defendants’ fraudul ent m srepresentations.”

The defendants’ answer, anong ot her things, denies the
plaintiffs’ operative allegations under the Act. As particularly
pertinent to one of the issues before us on this appeal, the

def endant s responded that they

woul d show that [the defendant M. Cofer] has
not engaged in the business of a residential
buil der or a general contractor,..

[11. Trial Court’s Judgnent

The trial court found that the plaintiffs were entitled
to conpensatory damages of $4,294 as a result of damage done to
the driveway and front | awn by the defendants at and about the
time they noved fromthe subject residence. The court
specifically found that these damages, while conpensable, “were

[ not] caused...by the violations of the...Act.”

Turning to the plaintiffs’ other conplaints regarding
structural, water-related and nunerous ot her defects and

deficiencies, the trial court made specific findings:

The Court finds that the plaintiffs relied
upon the [defendants’] disclosure docunents
in purchasing the house. The plaintiffs may
al so have relied upon an inspection to be
made. .. by a Veterans Adm nistration

i nspector; however, the fact that they may

provi de such other relief as it considers necessary
and proper.



have al so relied upon that inspection does
not take away fromthe fact that



in making the purchase, the offer and price,
and al so in weighing the
i nspection by a VA
i nspector, they were al so
entitled to rely upon the
di scl osures nade by the
def endant s.

The Court finds that the defendants are not
engaged in the business of building houses
for resale, that the house in question was
initially built by the defendants to be used
as their residence, and they subsequently
determ ned that they would sell that house
after they had contracted to purchase anot her
house.

The Court finds that there were significant
problenms with the house at 2908 Reynard
Trail, and that those problens preexisted the
sale of the house to the plaintiffs, and that
t he defendants had an obligation to disclose
certain of those problens to the plaintiffs.
This duty of disclosure arises under the
Tennessee Consuner Protection Act found at
TCA 47-18-101 and subsequent nunbers.

The defendants al so made a di scl osure

requi red of persons selling real
estate,...and that disclosure was inconplete,
and at least in certain areas, incorrect.

In pertinent part, the Court finds that the
di scl osure statenent...should have at |east
reveal ed the fact that the house had never
passed i nspection by the Building Inspector,
that there were problems with the stairwell,
and that the house had not been constructed
by a licensed builder or contractor, that
there had been | eaks in the roof, and that
the problens of water and nud in the basenent
had not been cured.

It's significant to note that both M. Cofer
and his realtor admtted in their testinony
that he failed to disclose matters that a
buyer would want to know prior to purchase of
a house.

M. Geer [the plaintiffs expert] has al so
testified as to other defects in the hone

whi ch he attributed in part to poor
construction, in part to violations of
bui | ding codes, in part to the use of

i nproper materials, and in part to poor

wor kmanshi p. These matters all can be traced



to the fact that an unlicensed contractor or
buil der...construct[ed] this hone. It can be
traced to the fact that the hone never passed
a final building inspection. The anount
necessary to correct these problens as
testified by M. Geer was $40, 403.

The trial court then concluded that the actual damages associ ated

with the defendants’ violations of the Act should be doubl ed:

In an action of this nature under the
Consuner Protection Act, TCA 14-18-109

provi des that the Court may award treble
damages for a violation of the Act, if the
Court finds that the unfair or deceptive act
or practice was a willful or know ng

vi ol ation of the Act.

In this case, the Court does find that there

was a willful or knowi ng violation of the
Act .

Finally, the trial court held that the plaintiffs were entitled
to recover reasonable attorney’' s fees under T.C. A § 47-18-

109(e)(1)® and |l ater set those fees at $15, 669. 95.

The court awarded a total judgnent of $100, 769. 95,

broken down as foll ows:

Danages not associated with the Act $ 4,294.00

Actual damages under the Act 40, 403. 00
Doubl e damages under the Act 40, 403. 00
Attorney’s Fees 15, 669. 95

$100, 769. 95

.c A § 47-18-109(e)(1) provides as follows:

Upon a finding by the court that a provision of this
part has been violated, the court may award to the
person bringing such action reasonable attorney’s fees
and costs.
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IV. Ganzevoort v. Russel

After this case was tried, the Suprene Court rel eased
its opinion in the case of Ganzevoort v. Russell, 949 S W2d 293
(Tenn. 1997). A unani nous Suprenme Court ruled that the Act does
not apply when, as in Ganzevoort, the defendant is “not in the
busi ness of selling property as owners or brokers.” Id. at 298.
In so holding, the Court relied heavily upon the fact that two of
the stated purposes of the Act, as set forth in T.C A 8§ 47-18-
102(2) & 4) refer, respectively, to “unfair and deceptive acts or
practices in the conduct of any trade or conmerce” and “persons
engaged in business.” 949 S.W2d at 298. (Enphasis added.) The

court pointed out that

[a] | though this | anguage does not explicitly
exclude fromthe Act sellers not in the

busi ness of selling property as owners or
brokers, a reasonable construction is that

t hey are not included.

The Supreme Court, in affirmng the Court of Appeals’ reversal of
the trial court’s judgnent in favor of the purchasers of a

resi dence, specifically stated that it reached a “different
conclusion” fromthat arrived at in the decision of the District
Court in the case of Klotz v. Underwood, 563 F. Supp. 335, 337
(E.D. Tenn. 1982), aff’'d, 709 F.2d 1504 (6th Cir. 1983). See
Ganzevoort, 949 S .W2d at 298 n.3. In holding that the Act
applied to the sale of a residence between a honeowner and

purchaser, the federal court had stated that it did not
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find any persuasive indication in the Act
that it does not apply to isolated sales
bet ween i ndi vi dual s.

Id. at 337. Kotz was later followed in the unreported Tennessee
Court of Appeals’ case of Edwards v. Bruce, C/ A No. 01A01-9510-

CH 00458, 1996 W. 383294 (Court of Appeals at Nashville, July 10,

1996) .

The plaintiffs in the instant case relied at trial on
the Klotz and Edwards cases in arguing that the Act applies to
t he instant case even though the Cofers were not engaged in the

busi ness of selling houses.*

The plaintiffs argue before us that there are
significant differences between Ganzevoort and the instant case
and that those differences are such as to mlitate in favor of a
ruling that the Act does apply to the instant sale. They rely
heavily upon the fact that M. Cofer, in effect, acted as his own
contractor when he built his house in 1989: he hired and paid the
subcontractors, he arranged for the permts, and, to the extent
the construction was supervised, he did so. They also point out
that in Ganzevoort the sellers had no i nformation regarding
defects in the house other than as reported to themby their
realtor and a carpenter hired to correct the problens; that the
purchasers in Ganzevoort did not rely on anything that the

sellers said about the house; that the sellers in that case tried

4Apparent|y, the trial court’s attention was not called to another
unreported decision of the Court of Appeals that expressly disagreed with the
concl usion reached in the Klotz case. See White v. Eastland, C/A No. 01A01-
9009- CV- 00329, 1991 W 149735 (Court of Appeals at Nashville, August 9, 1991).
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to correct the problens; that the sellers in Ganzevoort did not
act as their own contractor; and that there were no statenents or

representations regarding the residence’s condition in that case.

The plaintiffs also rely on the foll ow ng | anguage in

Ganzevoort:

Brokers, agents and ot her professional
sellers of real property have know edge and
i nformati on superior both in quantity and
quality to that of an average residentia
pur chaser regarding factors and conditions
that affect the value of the property they
are offering for sale.

ld. at 299. This statenment was made in connection with the
Suprenme Court’s analysis of the real estate agent’s liability in
that case. Wile it is true that the Cofers, and particularly
M. Cofer, had superior know edge regarding the problenms with the
house, this does not change the fact that the basic hol ding of
Ganzevoort--that the Act does not apply to a sale by an

I ndi vidual not in the business of selling houses--applies with
equal force to the factual scenario before us. As we read
Ganzevoort, the criteria for applying the Act is not the extent
of a seller’s know edge--sellers al nost al ways have nore

know edge about their houses than do buyers--but whether or not
the seller is engaged in the business of selling houses. The
def endants in Ganzevoort were not; the Cofers were not. W find

and hold that the Act does not apply to the subject transaction.
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V. Wiver and Prospective Application

The plaintiffs contend that even if the Act does not
apply to this transaction, the defendants cannot rely upon its
i napplicability because, according to the plaintiffs, the
defendants did not assert this position at trial. They rely upon
t hose cases holding that “questions not raised in the trial court
wll not be entertained on appeal.” Lawence v. Stanford, 655
S.W2d 927, 929 (Tenn. 1983). See also Tops Bar-B-Q Inc. v.
Stringer, 582 S.W2d 756, 758 (Tenn. App. 1977); Devorak v.
Patterson, 907 S.W2d 815, 818 (Tenn. App. 1995); Atkins v.

Kirkpatrick, 823 S.W2d 547, 551 (Tenn. App. 1991).

When this case was tried below, both sides believed,
based on the Kl otz and Edwards cases, that the Act applied to a

casual sale of a residence between individuals. The plaintiffs
asserted this in their trial brief, and counsel for the
def endants expressed his view of the then-current state of the

| aw when he remarked in his opening statenment as foll ows:

.1 think the [plaintiffs'] trial brief
insofar as it tal ks about the | aw accurately
states the law with respect to the Consuner
Protection Act. That Act has now been
expanded to cover real estate. W don’'t
quarrel with that.

In closing argunent, counsel for the defendants again stated that

[t] he Consuner Protection Act certainly does
cover real estate. That’'s been established.
| don’t quarrel with that.
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The plaintiffs argue that these statenents reflect that it was
t he defendants’ position below that the Act applied to the
transaction before the court and that this position precludes
themfromraising a Ganzevoort defense in this case. W

di sagr ee.

The defendants’ answer controverted all of the
plaintiffs’ allegations with respect to the Act. It had the
ef fect of denying each and every el enent of the plaintiffs’
al | eged cause of action under the Act, including the plaintiffs’
all egation that the Act applies to the facts of this case. |If
the Act did not apply, the plaintiffs could not rely onits
provisions to sustain their claimfor damages. Al of the
el ements of the plaintiffs’ alleged cause of action under the
Act--including its applicability--were “in play” as a result of
the i ssues made by the pleadings. As previously indicated, the
answer specifically states that the defendants are not engaged in
t he business of selling houses--the [inchpin of the ruling in

Ganzevoort.

We do not understand counsel’s comrents as a wai ver of
the issues made in the pleadings. Wile it is true that both
parties believed, based on the Kl otz and Edwards cases, that the
Act applied, we cannot find in the record before us any conduct
on the part of the defendants or their counsel that would
preclude their reliance on Ganzevoort on this appeal. Both
parties--and also the trial judge--proceeded on the assunption

that Kl otz and Edwards expressed “good |aw.” Ganzevoort, after

15



the fact, held otherw se. The issue was sufficiently raised
below to all ow the defendants to raise it here. Furthernore, it
Is clear “that questions of |aw are not subject to stipulation by
the parties to a lawsuit and that a stipulation purporting to

state a proposition of lawis a nullity.” Mst Advertising &

Publ i shing, Inc. v. Myers, 865 S.W2d 900, 902 (Tenn. 1993).

As to the plaintiffs’ argunent that Ganzevoort should
be given prospective application only, we find nothing in that
case to suggest that it should not apply to the facts of this
case. In Ganzevoort, the Suprenme Court held, in effect, that the
Act has never been applicable to a casual sale of a residence.
The fact that there was a holding of a federal district court and
a decision of the Court of Appeals to the contrary does not
change this fact. This is not a case where the Suprene Court
changes the | aw and specifically limts the cases to which it is
applicable. See, e.g., MiIntyre v. Balentine, 833 S.W2d 52, 58
(Tenn. 1992). The Suprenme Court interpreted the Act as
originally enacted. This neans that the inapplicability of the
Act to a casual sale of a residence has al ways been the | aw even
though it was only recently pronounced authoritatively by the

Suprenme Court.

We find and hold that the i ssue of whether the Act

applies to the facts of this case was before the | ower court; is

controll ed by Ganzevoort; and is properly before us.

16



VI. Basic Damage Award

Havi ng determ ned that no portion of the judgnent bel ow
can be predicated on a finding that these casual sellers violated
the Act, we nowturn to the plaintiffs’ argunent that the damages
found to be associated with the Act can be sustained on one or
nore of the plaintiffs’ alternate theories. W agree that the
basi ¢ damage award associated with all eged violations of the Act
can be upheld on the plaintiffs’ alternative theory of common | aw

f raud.

The el ements of a fraud claimare set forth in the case

of Stacks v. Saunders, 812 S.W2d 587 (Tenn.App. 1990):

The basic elenents for a fraud action are:
(1) an intentional m srepresentation with
regard to a material fact, (citation
omtted); (2) know edge of the representation
falsity--that the representati on was nade
“knowi ngly” or “without belief inits truth,”
or “recklessly” without regard to its truth
or falsity, (citation omtted); (3) that the
plaintiff reasonably relied on the

m srepresentation and suffered danage,
(citations omtted); and (4) that the

m srepresentation relates to an existing or
past fact, (citation omtted),...

ld. at 592. This subject is further addressed in the case of
Lonning v. JimWalter Hones, Inc., 725 S.W2d 682 (Tenn. App.

1986) :

For conceal nent or non-disclosure to
constitute fraud, the party charged with
fraud nust have know edge of an existing fact
or condition and a duty to disclose the fact
or condition. (Citation omtted). A party
to a contract has a duty to disclose to the

17



other party any material fact affecting the
essence of the subject nmatter of the
contract, unless ordinary diligence would
have reveal ed the undi scl osed fact.

Id. at 685.

In the instant case, the trial court found that the
defendants “fail[ed] to adequately and conpletely discl ose
factors that were of inportance to the purchaser of a house,

i nformati on which was known to the defendants and not easily or
readily obtainable by the plaintiffs.” The trial court found
that the disclosure statenment signed by the defendants “was

i nconpl ete, and at least in certain areas, incorrect.” The court
found that these m srepresentations were nade willfully or

know ngly.

The evi dence does not preponderate agai nst these
findings. While the |ower court did not openly question the
credibility of M. Cofer, its findings of fact necessarily
i nvolve a finding that he | acked credibility. As previously
I ndicated, this credibility determnation is entitled to great
wei ght on this appeal as we eval uate the preponderance of the

evi dence. See Tennessee Valley Kaolin, 526 S.W2d at 490.

The court found--and the evidence does not preponderate
agai nst such a finding--that the defendants failed to reveal to
t he purchasers that the house had failed three inspections by the
bui I di ng i nspector, even though the defendant M. Cofer
acknow edged that this was sonmething in which a purchaser would

be interested. This fact was not reflected on the disclosure
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statenent, despite the fact the statenment had the foll ow ng

request for information:

Pl ease state any other facts or information
relating to this property that woul d be of
concern to a buyer.

Furthernore, there was an abundance of proof from which the trial
court could and did find that the disclosure statenent failed to
reveal a problemw th water in the basenment and | eaks in the
roof. Wile the disclosure statenent did disclose prior water
problens in the basenent, it also reflected that those problens
had been “corrected by [a] sunp punp.” Wen asked on the
statenent if the roof “leak[ed] or has it previously |eaked,” the
def endants checked the “No” line. There was evidence, and
reasonabl e i nferences that could be drawn fromthat evidence,
fromwhi ch one coul d reasonably conclude that both of these
representations were fal se and known by the defendants to be

fal se when made.

The di sclosure statenent reflects that there had been
no “settling, flooding, drainage, grading or soil problens.” The
plaintiffs’ expert testified to a nunber of problens falling

within these areas.

The trial court found that many of the problens
testified to by the plaintiffs’ expert could “be traced to the
fact that an unlicensed contractor or builder...construct][ed]
this honme [and that] the hone never passed a final building

i nspection.” |f the defendants had made a full and conplete

19



disclosure, it is logical to assunme--and the plaintiffs so
testified--that the plaintiffs would not have purchased the
resi dence and woul d not have sustained the various danages

clearly shown by the evidence in this case.

The evi dence does not preponderate agai nst an award of
damages of $40, 403 based on the defendants’ fraudul ent
m srepresentations. For this reason, we approve this portion of
the judgnent. W can affirma trial court’s judgnment if the
result is correct even though we disagree with the |ower court’s
reasoning. Rule 36(a), T.RAP. See also Kelly v. Kelly, 679

S.W2d 458, 460 (Tenn.App. 1984).

As to the trial court’s finding that the plaintiffs are
entitled to recover an additional amount of $4,294 because of
damage done by the defendants to the driveway and front yard at
and about the tine the defendants vacated the property, the
defendants in their brief concede their liability for these

damages.

It results that the basic danage award of $44,697 is

affirned.

VII. Can the Doubling of the Award be
Sust ai ned as Punitive Damages?

The plaintiffs argue that, even if the doubl e damages

award cannot be sustained pursuant to the authority of T.C A 8§

47-18-109(a)(3), it can be upheld as punitive damages. As

20



previously indicated, the plaintiffs sought punitive danages on

their alternative theory of common | aw fraud.

It is true that the trial court specifically found a
“W llful or knowi ng violation of the Act,” as contenplated in
T.C.A 8 47-18-109(a)(3). Wile “willful” is not defined in the

Act, “knowing” is. It is defined as

...actual awareness of the falsity or
deception, but actual awareness may be

i nferred where objective manifestations

I ndi cate that a reasonabl e person woul d have
known or woul d have had reason to know of the
falsity or deception.

T.C.A 8 47-18-103(6). The plaintiffs argue that this finding
necessarily nmeans that the court found facts that would justify
an award of punitive danages. W do not believe that this is

necessarily true.

In Tennessee, it is clear that punitive damages are
“restrict[ed]...to cases involving only the nost egregi ous of
wongs.” Hodges v. S. C. Toof & Co., 833 S.W2d 896, 901 (Tenn.
1992). A court may “award punitive damages only if it finds a
def endant has acted either (1) intentionally, (2) fraudulently,
(3) maliciously, or (4) recklessly.” 1d. Such an award is only
appropriate when the necessary conduct has been shown “by clear

and convincing evidence.” Id.

We cannot say that the trial court’s findings under

T.C.A 8 47-18-109(a)(3) satisfy the quality or quantity of proof
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requi red under Hodges to sustain an award of punitive damages.
Since there was no evidence of the defendants’ financi al
condition, the trial court was not in a position to evaluate this
aspect of the punitive danages inquiry. Under Hodges, generally
speaking, this is one factor that a fact finder should consider
when a request for punitive danages has been nade. |Id.
Furthernore, the trial court did not indicate whether it found,

by “cl ear and convi nci ng evidence,” the egregi ous conduct

requi red by Hodges. W cannot extrapolate the trial court’s
findings regarding the defendants’ intentional m srepresentations
into the requisite finding of egregious conduct contenpl ated by

Hodges.

Accordingly, we vacate so nuch of the trial court’s
judgment as adds additional damages of $40, 403 under T.C. A § 47-
18-109(a)(3). Since the Act does not apply and since we cannot
say that there is a factual predicate for punitive damages, we

cannot sustain this portion of the trial court’s award.

While the trial court did not nmake findings that woul d
sustain an award of punitive damages, we recognize that it did
make findings that clearly reflect its determ nation that the
defendants were guilty of intentional m srepresentations. In
view of this finding and in view of the fact that the parties and
the trial court were understandably focused on the Act, we hold
that it is appropriate to remand this case to the trial court to
hold a hearing to determ ne whether the plaintiffs are entitled
to punitive damages. We recognize that it was the plaintiffs’

burden as a part of their proof-in-chief to present evidence of
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t he defendants’ fi nanci al

condition;® but just as we are not

inclined to penalize the defendants for trying this case as if

the Act applied, we do not believe that the plaintiffs should be

penal i zed for doing the same thing.

justice
danmages. See T.C. A § 27-3-128.°
opi ni on
damages. This determ nation nust be made
by the trial court.
VI,
The tri al

upon a finding that the defendants
Act
stand. Such fees are not
under any of the plaintiffs’

I X. O her
In view of our decision i

necessary to reach the plaintiffs’

Is not applicable to this transaction,

W find and hol d that

In doing so, we express no

as to whether the plaintiffs are entitled to punitive

in the first instance

Attorney’s Fees

court’s award of attorney’'s fees was based

violated the Act. Since the

t hat award cannot

recover abl e as conpensatory damages

alternative theories.

| ssues Raised by Plaintiffs

n this case, we do not find

i ssue regarding our stay of

®The defendants did not seek a bifurcated hearing on punitive damages.

See Hodges, 833 S.W2d at 901

°T.c.A § 27-3-128 provi des as follows:

The court shall in al
opi ni on
some defect in the record
oversight without
cause to the court
proper
order,

al so

bel ow for

and upon such terms as

23

cases,
conpl ete justice cannot
want

cul pabl e negligence
further
directions to effectuate the objects of

where, in its

be had by reason of
of proper parties, or
remand the
proceedi ngs,
t he
may be deemed right.

with

requires a remand for a hearing on the issue of punitive

it



execution. We find no nerit in the plaintiffs’ contention that

this appeal was frivol ous.

X.  Concl usi on

So nuch of the trial court’s judgnment as awards
attorney’s fees of $15,669.95 and doubl e damages under the Act is
hereby vacated. The remai nder of the judgnent reflecting an
award of $44,697 and taxing costs belowis affirned. This case
is remanded to the trial court for the entry of an order
reflecting this nodification of the judgnent, and for the hol ding
of another hearing to deternmi ne whether the plaintiffs are
entitled to punitive damages. Exercising our discretion, we tax

the costs on appeal to the appellants and their surety.

Charl es D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

WlliamH Inman, Sr.J.
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