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O P I  N I  O N

Mc Mur r a y,  J .

Mi c ha e l  Le e  Mor ga n [ f a t he r ]  a ppe a l s  f r om t he  t r i a l  c our t ' s

j udgme nt  r e qui r i ng hi m t o pa y $192. 50 pe r  mont h c hi l d  s uppor t  t o
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hi s  e x- wi f e ,  J a ne t  Lynn Mor ga n [ mot he r ] .   The  s ol e  i s s ue  on a ppe a l

i s  whe t he r  t he  c our t  e r r e d by r e f us i ng t o  a wa r d t he  f a t he r  c hi l d

s uppor t  f or  t he  t hr e e  mont hs  i n  t he  s umme r  dur i ng whi c h he  ha s

phys i c a l  c us t ody of  t he  c hi l dr e n f or  a  gr e a t e r  numbe r  of  da ys  t ha n

doe s  t he  mot he r .

The  pa r t i e s  we r e  gr a nt e d a n a bs ol ut e  di vor c e  on Ma y 6,  1996.

The  t r i a l  c our t  a ppr ove d t he i r  Ma r i t a l  Di s s ol ut i on Agr e e me nt  ( MDA) ,

whi c h pr ovi de d t ha t  t he  mot he r  woul d ha ve  pr i ma r y r e s i de nt i a l

c us t ody dur i ng  t he  ni ne  mont hs  of  t he  s c hool  ye a r  a nd t he  f a t he r

dur i ng t he  t hr e e  mont hs  of  s umme r .   Ea c h pa r t y  wa s  a l l owe d l i be r a l

vi s i t a t i on,  a ve r a gi ng f i ve  da ys  out  of  e ve r y t wo we e ks  dur i ng t hos e

t i me s  whe n t he  ot he r  ha d pr i ma r y r e s i de nt i a l  c us t ody.   The  MDA

pr ovi de d f or  j oi nt  l e ga l  c us t ody of  t he i r  t wo c hi l dr e n,  t he n a ge s

ni ne  a nd s i x  ye a r s .

The  pa r t i e s '  a r gume nt s  r e ga r di ng c hi l d  s uppor t  i s s ue s  we r e

he a r d by t he  c hi l d  s uppor t  r e f e r e e  f or  Knox Count y on J ul y 3,  1996.

The  r e f e r e e  f ound t ha t  pur s ua nt  t o  t he  MDA,  t he  mot he r  ha d c us t ody

of  t he  c hi l dr e n f or  a n a ve r a ge  of  203. 5 da ys  pe r  ye a r ,  a nd t he

f a t he r  ha d c us t ody f or  161. 5 da ys  pe r  ye a r .   I n hi s  wr i t t e n

f i ndi ngs  a nd r e c omme nda t i ons ,  t he  r e f e r e e  f ound t ha t :

A va r i a nc e  f r om t he  Chi l d Suppor t  Gui de l i ne s  i s  i n
or de r  i n  t ha t  [ f a t he r ]  ha s  r e s i de nt i a l  c us t ody of  t he
c hi l dr e n f or  a  pe r i od of  t i me  e a c h ye a r  a nd t ha t  he  ha s
phys i c a l  pos s e s s i on of  t he  c hi l dr e n ove r  t wi c e  t he  numbe r
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of  da ys  pe r  ye a r  a nt i c i pa t e d by t he  gui de l i ne s ,  t ha t  t he
a mount  of  c hi l d  s uppor t  or de r e d s houl d be  one - ha l f  ( ½)
t he  gui de l i ne s  a mount  . . .

The  r e f e r e e ,  f ound t he  f a t he r ' s  gr os s  i nc ome  t o be  $400 pe r

we e k,  a nd  r e c omme nde d t ha t  t he  f a t he r  pa y $225. 50 pe r  mont h,

e xa c t l y  one - ha l f  t he  a mount  c or r e s pondi ng t o  a  $400 we e kl y i nc ome

unde r  t he  c hi l d  s uppor t  gui de l i ne s .

The  f a t he r  s ought  a  r e vi e w of  t he  r e f e r e e ' s  f i ndi ngs  a nd

r e c omme nda t i ons  i n t he  c i r c ui t  c our t ,  a r gui ng t ha t  hi s  gr os s  we e kl y

i nc ome  wa s  l e s s  t ha n $400,  a nd di s put i ng t he  r e c omme nda t i on t ha t  he

pa y $225. 50 mont hl y i n  c hi l d  s uppor t .   The  f a t he r  of f e r e d hi s

r e c e nt  pa yc he c k s t ubs  i nt o e vi de nc e ,  whi c h s howe d t ha t  hi s  we e kl y

i nc ome  wa s  $342. 00.   The  c i r c ui t  c our t  a f t e r  a  he a r i ng a dopt e d t he

r e f e r e e ' s  f i ndi ngs  a nd c onc l us i ons ,  but  modi f i e d t he  c hi l d  s uppor t

or de r  t o  r e f l e c t  t ha t  t he  f a t he r ' s  i nc ome  wa s  $342 pe r  we e k.   The

c our t  he l d:

The  Re f e r e e  wa s  c or r e c t  i n  r e duc i ng [ t he  f a t he r ' s ]
c hi l d s uppor t  obl i ga t i on by 50% s i nc e  hi s  c o- pa r e nt i ng
t i me  i s  a l mos t  e xa c t l y t wi c e  t ha t  c ont e mpl a t e d by t he
Te nne s s e e  Chi l d Suppor t  Gui de l i ne s .   Thus ,  [ t he  f a t he r ]
s houl d pa y t he  s um of  $192. 50 pe r  mont h a s  ongoi ng c hi l d
s uppor t .   Thi s  a mount  i s  a r r i ve d a t  a s  f ol l ows :  ( $342. 00
pe r  we e k x  52  we e ks  ÷ 12 mont hs  = $1, 482. 00 pe r  mont h;
$1, 482. 00 pe r  mont h = $385. 00  pe r  mont h Gui de l i ne s
Suppor t ;  $385. 00 pe r  mont h ÷ 2 = $192. 50 pe r  mont h on-
goi ng s uppor t ) .
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On a ppe a l ,  t he  f a t he r  a r gue s  t ha t  s i nc e  he  ha s  pr i ma r y

r e s i de nt i a l  c us t ody f or  t hr e e  mont hs  out  of  t he  ye a r ,  t he  mot he r

s houl d pa y hi m c hi l d  s uppor t  f or  t hos e  t hr e e  mont hs .   I t  a ppe a r s

t ha t  a  c a l c ul a t i on of  c hi l d  s uppor t  i n  t hi s  ma nne r  woul d r e s ul t  i n

a n a nnua l  r e duc t i on i n  t he  f a t he r ' s  c hi l d  s uppor t  obl i ga t i on of

a ppr oxi ma t e l y $180 pe r  ye a r .   The  mot he r ,  on t he  ot he r  ha nd,  a r gue s

t ha t  t he  t r i a l  c our t ' s  r ul i ng wa s  pr ope r  a nd c or r e c t .

Our  r e vi e w i s  de  novo wi t h a  pr e s umpt i on of  c or r e c t ne s s  of  t he

t r i a l  c our t ' s  f i ndi ngs  of  f a c t  unl e s s  t he  e vi de nc e  pr e ponde r a t e s

ot he r wi s e .   No s uc h pr e s umpt i on a t t a c he s  t o  t he  c our t ' s  c onc l us i ons

of  l a w.   T. R. A. P.  13( d) .

I n c hi l d  s uppor t  c a s e s ,  t he  c our t  i s  r e qui r e d t o  a ppl y t he

c hi l d s uppor t  gui de l i ne s  a s  a  r e but t a bl e  pr e s umpt i on.  Se e  T. C. A.  §

36- 5- 101( e ) ( 1) .   I f  t he  c our t  f i nds  t ha t  s t r i c t  a ppl i c a t i on of  t he

gui de l i ne s  woul d be  unj us t  or  i na ppr opr i a t e  f or  t he  pa r t i c ul a r

c a s e ,  i t  mus t  s o f i nd i n wr i t i ng,  i nc l udi ng " a  j us t i f i c a t i on f or

t he  va r i a nc e  f r om t he  gui de l i ne s . "  I d.  The  t r i a l  c our t  di d s o i n

t hi s  c a s e .

The  s ol e  a ut hor i t y  upon whi c h t he  f a t he r  r e s t s  hi s  a r gume nt  i s

Gr a ha m v.  Gr a ha m,  a n unr e por t e d c a s e  of  t hi s  s e c t i on,  whe r e  t he

c our t  uphe l d a n a wa r d of  c hi l d  s uppor t  t o  a  pa r e nt  whi l e  s he  ha d

c us t ody of  t he i r  c hi l d  dur i ng t he  s umme r  mont hs .  Gr a ha m v.  Gr a ha m,



1
Th e  mo t h e r  h a s  t h e  c h i l d r e n  f o r  5 5 . 7  p e r c e n t  o f  t h e  y e a r ,  a n d  f a t h e r  f o r  4 4 . 3  p e r c e n t .
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1995 WL 447785 ( Te nn. App.  J ul y 31,  1995) .   The  Gr a ha m c our t  di d not

i mpos e  a ny ki nd of  r e qui r e me nt  t ha t  t he  t r i a l  c our t  a wa r d c hi l d

s uppor t  dur i ng a  pa r e nt ' s  s umme r  c us t ody;  i t  s i mpl y not e d " t he

Tr i a l  Cour t ' s  wi de  di s c r e t i on i n  a wa r di ng c hi l d  s uppor t , "  a nd f ound

no a bus e  of  t ha t  di s c r e t i on unde r  t he  c i r c ums t a nc e s .   Mor e ove r ,

Gr a ha m ma de  i t  c l e a r  t ha t  t he  t r i a l  c our t  c oul d pr ope r l y ha ve  t a ke n

s uc h a c t i on a s  t he  c our t  di d i n  t he  pr e s e nt  c a s e :

Whi l e  a n a dj us t me nt  of  s uppor t  f or  t he  e xt e nde d
vi s i t a t i on pe r i od mi ght  ha ve  be e n ma de  by r e duc i ng t he
mont hl y pa yme nt s  r e qui r e d of  Mr s .  Gr a ha m,  we  f i nd t he
Tr i a l  Cour t  a c t e d pr ope r l y i n  r e qui r i ng pa yme nt s  t o  Mr s .
Gr a ha m dur i ng t he  s umme r  mont hs .  [ Empha s i s  a dde d] .

I d.  a t  *4.

Unde r  t he  c i r c ums t a nc e s  of  t he  pr e s e nt  c a s e ,  we  f i nd t ha t  t he

e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  t r i a l  c our t ' s  j udgme nt .

Phys i c a l  c us t ody of  t he  c hi l dr e n i s  di vi de d f a i r l y  c l os e  t o  e ve nl y

be t we e n t he  t wo pa r e nt s . 1  The  gui de l i ne s  a r e  ba s e d on t he  a s s ump-

t i on t ha t  t he  pr i ma r y c us t odi a l  pa r e nt  ha s  c us t ody f or  a ppr oxi -

ma t e l y 285 da ys  pe r  ye a r ,  wi t h " c o- pa r e nt i ng t i me "  gr a nt e d t o  t he

non- c us t odi a l  pa r e nt  f or  t he  r e ma i ni ng 80 da ys :

The s e  gui de l i ne s  a r e  de s i gne d t o  a ppl y t o  s i t ua t i ons
whe r e  c hi l dr e n a r e  l i vi ng pr i ma r i l y  wi t h one  pa r e nt  but
s t a y ove r ni ght  wi t h t he  ot he r  pa r e nt  a t  l e a s t  a s  of t e n a s
e ve r y ot he r  we e ke nd f r om Fr i da y t o  Sunda y,  t wo we e ks  i n
t he  s umme r  a nd t wo we e ks  dur i ng hol i da ys  t hr oughout  t he
ye a r  . . .  .  I n  s i t ua t i ons  whe r e  ove r ni ght  t i me  i s  di vi de d



2We should note that no standardized method of calculation has been
established for calculating downward deviation from the child support guidelines.
Consideration of deviation on a "case by case" basis would seem to make a

standardized method difficult.  For another approach, see Ca s t e e l  v ,  Ca s t e e l ,  1 9 7 7

WL 4 1 4 4 0 1 ,  a n  o p i n i o n  o f  t h i s  c o u r t ,  a u t h o r e d  b y  Se n i o r  J u d g e  Wi l l i a m I n ma n ,  f i l e d

a t  Kn o x v i l l e ,  J u l y  2 4 ,  1 9 9 7 .   ( A r u l e  1 1  a p p l i c a t i o n  f o r  p e r mi s s i o n  t o  a p p e a l  h a s

b e e n  f i l e d  wi t h  t h e  Su p r e me  Co u r t  b u t  h a s  n o t  a s  y e t  b e e n  a c t e d  u p o n .  
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mor e  e qua l l y  be t we e n t he  pa r e nt s ,  t he  c our t s  wi l l  ha ve  t o
ma ke  a  c a s e - by- c a s e  de t e r mi na t i on a s  t o  t he  a ppr opr i a t e
a mount  of  s uppor t .  ( Empha s i s  a dde d) .

Te nn.  Comp.  R.  & Re g. ,  Ch.  1240- 2- 4- . 02( 6) . 2 

As  t he  t r i a l  c our t  c or r e c t l y  not e d,  t he  pa r t i e s '  MDA pr ovi de d

t ha t  t he  f a t he r  woul d e xe r c i s e  mor e  t ha n t wi c e  t he  " c o - pa r e nt i ng

t i me "  t ha n t ha t  a nt i c i pa t e d by t he  gui de l i ne s .   Unde r  t he  c i r c um-

s t a nc e s  of  t hi s  c a s e  we  f i nd no e r r or  i n  t he  t r i a l  c our t ' s  downwa r d

de vi a t i on f r om t he  gui de l i ne s  ba s e d on t he  i nc r e a s e d numbe r  of  da ys

i n whi c h t he  f a t he r  ha s  phys i c a l  c us t ody of  hi s  c hi l dr e n.   We  a r e

f ur t he r  of  t he  opi ni on t ha t  i t  wa s  we l l  wi t hi n t he  t r i a l  c our t ' s

di s c r e t i on not  t o  a wa r d t he  f a t he r  " of f s e t t i ng"  c hi l d  s uppor t

dur i ng t hos e  mont hs  whe n he  ha s  pr i ma r y r e s i de nt i a l  c us t ody

e s pe c i a l l y  i n  vi e w of  t he  t r i a l  c our t ' s  a c t i on i n  r e duc i ng t he

f a t he r ' s  c hi l d  s uppor t  obl i ga t i on f or  t he  s a me  r e a s ons .   To r e duc e

t he  f a t he r ' s  c hi l d  s uppor t  obl i ga t i on be c a us e  of  hi gh " c opa r e nt i ng

t i me "  whi l e  a t  t he  s a me  t i me  r e qui r i ng t he  mot he r  t o  pa y c hi l d

s uppor t  t o  hi m woul d r e s ul t  i n  a  doubl e  r e duc t i on f or  t he  hus ba nd.

We  f i nd  s uc h a  c i r c ums t a nc e  t o  be  i ne qui t a bl e  a nd i na ppr opr i a t e .

A s i ngl e  r e duc t i on i s  pr ope r .
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The  t r i a l  c our t ' s  j udgme nt  i s  a f f i r me d i n a l l  r e s pe c t s  a nd t he

c a s e  i s  r e ma nde d f or  s uc h f ur t he r  a c t i on a s  ma y be  ne c e s s a r y.  Cos t s

on a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l a nt .

________________________
Don T.  Mc Mur r a y,  J udge

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c u i t  Cour t  of  Knox Count y,  a nd br i e f s  f i l e d on be ha l f  of  t he

r e s pe c t i ve  pa r t i e s .  Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of

t he  opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  t r i a l  c our t ' s  j udgme nt  i s  a f f i r me d i n a l l  r e s pe c t s  a nd t he

c a s e  i s  r e ma nde d f or  s uc h f ur t he r  a c t i on a s  ma y be  ne c e s s a r y.  Cos t s

on a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l a nt .

                                 PER CURI AM


