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McMurray, J.

appeals from the trial court's

nonth child support to



his ex-wi fe, Janet Lynn Mdrgan [nother]. The sole issue on appeal
Is whether the court erred by refusing to award the father child
support for the three nonths in the sumer during which he has
physi cal custody of the children for a greater nunmber of days than

does the nother.

The parties were granted an absol ute divorce on May 6, 1996.
The trial court approved their Marital Dissol ution Agreenent (NDA),
which provided that the nother would have primary residential
custody during the nine nonths of the school year and the father
during the three nonths of sunmer. Each party was all owed |i beral
visitation, averaging five days out of every two weeks during those
times when the other had primary residential custody. The MDA
provided for joint |legal custody of their two children, then ages

nine and six years.

The parties' arguments regarding child support issues were
heard by the child support referee for Knox County on July 3, 1996.
The referee found that pursuant to the MDA, the nother had custody
of the children for an average of 203.5 days per year, and the
father had custody for 161.5 days per year. In his witten

findi ngs and reconmendati ons, the referee found that:

A variance fromthe Child Support Guidelines is in
order in that [father] has residential custody of the
children for a period of tine each year and that he has
physi cal possession of the children over tw ce the nunber



of days per year anticipated by the guidelines, that the
amount of child support ordered should be one-half (%)
t he gui del i nes anount

The referee, found the father's gross incone to be $400 per
week, and reconmended that the father pay $225.50 per nonth,
exactly one-half the ampbunt corresponding to a $400 weekly i ncone

under the child support guidelines.

The father sought a review of the referee's findings and
recommendations inthe circuit court, arguing that his gross weekly
i ncone was | ess than $400, and di sputing the recomrendati on that he
pay $225.50 nonthly in child support. The father offered his
recent paycheck stubs into evidence, which showed that his weekly
i ncome was $342.00. The circuit court after a hearing adopted the
referee's findings and concl usions, but nodified the child support
order to reflect that the father's income was $342 per week. The

court hel d:

The Referee was correct in reducing [the father's]
child support obligation by 50% since his co-parenting
time is alnost exactly twice that contenplated by the
Tennessee Child Support Guidelines. Thus, [the father]
shoul d pay the sumof $192.50 per nonth as ongoing child
support. This anobunt is arrived at as follows: ($342.00
per week x 52 weeks + 12 nonths = $1, 482. 00 per nonth;
$1,482.00 per nonth = $385.00 per nonth Cuidelines
Support; $385.00 per nonth + 2 = $192.50 per nonth on-

goi ng support).




On appeal, the father argues that since he has primry
residential custody for three nonths out of the year, the nother
shoul d pay himchild support for those three nonths. It appears
that a cal culation of child support in this manner would result in
an annual reduction in the father's child support obligation of
approxi mately $180 per year. The nother, on the other hand, argues

that the trial court's ruling was proper and correct.

Qur reviewis de novo with a presunption of correctness of the
trial court's findings of fact unless the evidence preponderates
ot herwi se. No such presunption attaches to the court's concl usi ons

of law. T.R A P. 13(d).

In child support cases, the court is required to apply the
chil d support guidelines as a rebuttable presunption. See T.C. A §
36-5-101(e)(1). |If the court finds that strict application of the
gui delines would be unjust or inappropriate for the particular
case, it must so find in witing, including "a justification for
the variance fromthe guidelines.” Id. The trial court did so in

this case.

The sol e authority upon which the father rests his argunent is

G aham v. Graham an unreported case of this section, where the

court upheld an award of child support to a parent while she had

custody of their child during the sumrer nonths. Grahamv. G aham




1995 W 447785 (Tenn. App. July 31, 1995). The Grahamcourt did not
I npose any kind of requirenent that the trial court award child
support during a parent's sumer custody; it sinply noted "the
Trial Court's wi de discretionin awarding child support,” and found
no abuse of that discretion under the circunstances. Moreover,
G ahamnmade it clear that the trial court could properly have taken

such action as the court did in the present case:

Wiile an adjustnment of support for the extended
visitation period night have been nade by reducing the
nmonthly paynents required of Ms. G aham we find the
Trial Court acted properly in requiring paynents to Ms.
Graham during the summer nonths. [Enphasis added].

Id. at *4.

Under the circunmstances of the present case, we find that the
evi dence does not preponderate against the trial court's judgnent.
Physi cal custody of the children is divided fairly close to evenly
between the two parents.' The guidelines are based on the assunp-
tion that the primary custodial parent has custody for approxi-
mat el y 285 days per year, with "co-parenting tine" granted to the

non- custodi al parent for the remaining 80 days:

These gui del i nes are designed to apply to situations
where children are living primarily with one parent but
stay overnight with the other parent at | east as often as
every ot her weekend from Friday to Sunday, two weeks in
the summer and two weeks during holidays throughout the
year ... . In situations where overnight tine is divided

1The mot her has the children for 55.7 percent of the year, and father for 44.3 percent.
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nore equal |y between the parents, the courts will have to
make a case-by-case determ nation as to the appropriate
anount of support. (Enphasis added).

Tenn. Conp. R & Reg., Ch. 1240-2-4-.02(6).7

As the trial court correctly noted, the parties' MDA provided
that the father woul d exercise nore than twi ce the "co-parenting
time" than that anticipated by the guidelines. Under the circum
stances of this case we find no error inthe trial court's dowward
devi ati on fromthe gui deli nes based on the i ncreased nunber of days
in which the father has physical custody of his children. W are
further of the opinion that it was well within the trial court's
di scretion not to award the father "offsetting” child support
during those nonths when he has primary residential custody
especially in view of the trial court's action in reducing the
father's child support obligation for the sane reasons. To reduce
the father's child support obligation because of high "coparenting
tinme" while at the same tine requiring the nother to pay child
support to himwould result in a double reduction for the husband.
We find such a circunstance to be inequitable and inappropriate.

A single reduction is proper.

W should note that no standardized nethod of calculation has been
established for cal culating downward deviation fromthe child support guidelines.
Consi deration of deviation on a "case by case" basis would seem to make a

standardi zed method difficult. For another approach, see Casteel v, Casteel, 1977
WL 414401, an opinion of this court, authored by Senior Judge WlliamInman, filed
at Knoxville, July 24, 1997. (A rule 11 application for perm ssion to appeal has
been filed with the Supreme Court but has not as yet been acted upon
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The trial court's judgnment is affirmed in all respects and the
case i s remanded for such further action as nmay be necessary. Costs

on appeal are assessed to the appellant.

Don T. McMurray, Judge

Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge
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This appeal cane on to be heard upon the record from the
Circuit Court of Knox County, and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.

The trial court's judgnent is affirnmed in all respects and t he
case i s remanded for such further action as may be necessary. Costs

on appeal are assessed to the appellant.
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