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Pl a i nt i f f s  Ma r k a nd Sus a n Le e dom br ought  t hi s  a c t i on a ga i ns t

Dr .  Cor i nne  Be l l ,  a  ps yc hol ogi s t ,  a nd Suz a nne  Ma r l e y,  Mr .  Le e dom' s

e x- wi f e ,  f or  de f a ma t i on,  i n t e nt i ona l  i nf l i c t i on of  e mot i ona l

di s t r e s s ,  out r a ge ous  c onduc t ,  a nd a n a l l e ge d vi ol a t i on of ,  or

i nt e r f e r e nc e  wi t h,  p l a i nt i f f ' s  c ons t i t ut i ona l l y pr ot e c t e d r i ght  t o

hi s  f a mi l i a l  r e l a t i ons hi p wi t h hi s  da ught e r . 1  Pl a i nt i f f s  a l s o s ue d

Dr .  Be l l  f or  ma l pr a c t i c e .   The  e s s e nc e  of  t he  c ompl a i nt  i s  a n

a l l e ga t i on t ha t  t he  de f e nda nt s  i s s ue d f a l s e  a c c us a t i ons  t ha t  Mr .

Le e dom ha d s e xua l l y  a bus e d hi s  da ught e r .  The  de f e nda nt s  f i l e d

mot i ons  f or  s umma r y j udgme nt  whi c h we r e  gr a nt e d by t he  t r i a l  c our t .

We  a f f i r m t he  c our t ' s  r ul i ng on a l l  i s s ue s  e xc e pt  t he  l i be l  c l a i m

a ga i ns t  de f e nda nt  Be l l .

   

I

The  a c t s  whi c h pr e c i pi t a t e d t hi s  l a ws ui t  be ga n on Oc t obe r  16,

1992,  whe n Ma r l e y,  t he n di vor c e d f r om Le e dom,  a s ke d Dr .  Be l l  f or

a s s i s t a nc e  r e ga r di ng t he  be ha vi or  of  he r  t he n s e ve n  ye a r  ol d

da ught e r ,  Mol l y Le e dom,  a nd t o  c onduc t  a  ps yc hol ogi c a l  e va l ua t i on

of  he r .   Dr .  Be l l  s t a t e s  i n he r  a f f i da vi t  t ha t  s he  i nt e r vi e we d

Mol l y s e ve r a l  t i me s  a nd e xpr e s s e d c onc e r n t ha t  s he  mi ght  ha ve  be e n

s e xua l l y  a bus e d.   On Nove mbe r  13,  1992,  Ma r l e y f i l e d a  " pe t i t i on

f or  i mme di a t e  s us pe ns i on of  vi s i t a t i on"  i n  t he  Four t h Ci r c ui t  Cour t
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f or  Knox Count y.   Al ong wi t h t he  pe t i t i on,  Ma r l e y f i l e d a  ha ndwr i t -

t e n l e t t e r  f r om Dr .  Be l l ,  whi c h s t a t e d i n i t s  e nt i r e t y:

11- 12- 92

To Whom i t  Ma y Conc e r n:
Re :  Mol l y Le e dom,  DOB 11- 25- 86

I n a n a ppoi nt me nt  f or  a  ps yc hol ogi c a l  e va l ua t i on on 11- 9-
92,  i nf or ma t i on s ur f a c e d r a i s i ng c onc e r n t ha t  Mol l y ma y
be  i n  da nge r  of  s e xua l  a bus e  whi l e  i n  t he  c a r e  of  he r
f a t he r .

I t  i s  r e c omme nde d t ha t  a l l  c ont a c t  be t we e n Mol l y a nd he r
f a t he r  be  t e mpor a r i l y  s us pe nde d unt i l  a  f ul l  e va l ua t i on
a nd i nve s t i ga t i on c a n oc c ur .

                                    Si nc e r e l y,  
                                    Cor i nne  Be l l ,  Ph. D.

The  s a me  da y t he  pe t i t i on wa s  f i l e d,  t he  t r i a l  c our t  i s s ue d a

t e mpor a r y r e s t r a i ni ng or de r  s us pe ndi ng Le e dom' s  vi s i t a t i on a nd a l l

c ont a c t  wi t h Mol l y.   The  c our t  s e t  a  he a r i ng da t e  of  Nove mbe r  20,

1992.   The r e  i s  no t r a ns c r i pt  of  t he  he a r i ng.   Le e dom' s  a f f i da vi t

s t a t e s  t ha t  Dr .  Be l l  " di d not  t e s t i f y  a t  t he  Nove mbe r  20 ,  1992

he a r i ng on t he  t e mpor a r y r e s t r a i ni ng or de r  a nd t hi s  r e s t r a i ni ng

or de r  wa s  di s mi s s e d. "   Ma r l e y f i l e d a  " Mot i on For  a  Ne w Tr i a l ,  or ,

i n  t he  Al t e r na t i ve ,  Mot i on t o  Al t e r  or  Ame nd J udgme nt "  on De c e mbe r

3,  1992,  whi c h ma de  r e f e r e nc e  t o  t he  c our t ' s  " Or de r  of  Di s mi s s a l  on

Nove mbe r  24,  1992. "  Thi s  or de r  i s  not  i n  t he  r e c or d.   Appa r e nt l y

t he  c our t  s e t  t he  da t e  of  De c e mbe r  11,  1992 t o  he a r  Ma r l e y ' s

mot i on.   Tha t  he a r i ng di d  not  t a ke  pl a c e .   I ns t e a d,  t he  pa r t i e s

a ppa r e nt l y  a gr e e d t o  he a r ,  a nd pe r ha ps  i mpl e me nt ,  Dr .  Be l l ' s

r e c omme nda t i ons .   He r  a f f i da vi t  s t a t e s :
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The  pa r t i e s '  a t t or ne ys  a nd t he  t hr e e  pa r e nt s  t he n
r e que s t e d t ha t  i ns t e a d of  pr oc e e di ng wi t h t he  f or ma l
he a r i ng,  I  pr ovi de d t he m wi t h my r e c omme nda t i ons .

Ba s e d upon my pr of e s s i ona l  e va l ua t i on of  Mol l y
J e nki ns  Le e dom,  I  r e c omme nde d:  

A.   Tha t  Mol l y Le e dom e nga ge  i n  ps yc hot he r a py;

B.   Tha t  a  c us t ody s t yl e  e va l ua t i on,  s ome t i me s
r e f e r r e d t o  a s  a n e xt e nde d  f a mi l y e va l ua t i on,  o f  t he
e nt i r e  Le e dom f a mi l y oc c ur  by a not he r  ps yc hol ogi s t ;

C.   Vi s i t a t i on be t we e n Mol l y Le e dom a nd he r  f a t he r ,
Ma r k Le e dom,  r e s ume  a t  t he  f a t he r ' s  home ,  but  be  c ha nge d
f r om f ul l  we e ke nd vi s i t a t i on t o  8- hour  v i s i t a t i on on
Sa t ur da ys  a nd Sunda ys ,  wi t h t he  s t e p- mot he r  pr e s e nt  a t
a l l  t i me s ,  a nd no ba t h t o  be  pr ovi de d dur i ng vi s i t a t i on
a t  t he  f a t he r ' s  home .

As  f a r  a s  t he  r e c or d r e ve a l s ,  no f ur t he r  l e ga l  a c t i on wa s

t a ke n unt i l  Fe br ua r y 17,  1993,  whe n Ma r l e y f i l e d a  pe t i t i on t o

s us pe nd vi s i t a t i on i n  t he  J uve ni l e  Cour t  f or  Knox Count y.   At t a c he d

a s  a n e xhi bi t  wa s  a  f our - pa ge  l e t t e r  f r om Dr .  Be l l  t o Ma r t i  Ke l l y,

a  s oc i a l  c ouns e l or  f or  t he  Knox Count y De pa r t me nt  of  Huma n

Se r vi c e s ,  da t e d Fe br ua r y 12,  1993.   I n  i t ,  Dr .  Be l l  s t a t e d t ha t  t he

l e t t e r ' s  pur pos e  wa s  " t o  i nf or m you of  my ps yc hol ogi c a l  f i ndi ngs "

r e ga r di ng Mol l y.   Af t e r  de s c r i bi ng he r  i nt e r a c t i ons  wi t h a nd

obs e r va t i ons  of  Mol l y,  a nd r e l a t i ng s e ve r a l  s t a t e me nt s  a bout  Le e dom

whi c h s he  ha d he a r d f r om Ma r l e y a nd he r  f a mi l y me mbe r s ,  s he

c onc l ude d t ha t  " my i nt e r a c t i ons  wi t h Mol l y a nd t e s t  r e s ul t s  r a i s e

c onc e r ns  t ha t  s he  ha s  be e n s e xua l l y  vi c t i mi z e d. "
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On Fe br ua r y 18,  1993 t he  J uve ni l e  Cour t  i s s ue d a  Te mpor a r y

Or de r  Sus pe ndi ng Vi s i t a t i on.   The  c our t  s e t  a  pr e l i mi na r y he a r i ng

da t e  of  Fe br ua r y 22,  1993.   Ne i t he r  a  t r a ns c r i pt  nor  t he  out c ome  of

t ha t  he a r i ng a r e  i nc l ude d i n  t he  r e c or d.   Le e dom' s  a f f i da vi t  s t a t e s

t ha t  Re f e r e e ,  Ka y Ka s s e r ma n,  he a r d t he  c a s e  a n d or de r e d t ha t  Le e dom

s houl d ha ve  no uns upe r vi s e d vi s i t a t i on.   Fr om t hi s  poi nt  i n  t i me ,

i t  a ppe a r s  t ha t  Le e dom' s  vi s i t a t i on wi t h hi s  da ught e r  wa s  qui t e

l i mi t e d a nd c ur t a i l e d.

Pl a i nt i f f s '  br i e f  s t a t e s  t ha t  t he r e  wa s  a not he r  he a r i ng on t he

vi s i t a t i on i s s ue  a f t e r  t he  J uve ni l e  Cour t  he a r i ng:

Af t e r  a  De  Novo t r i a l  i n  f r ont  of  J udge  Ga r r e t t  whe n
t he  onl y pr oof  c a me  f r om Na n But r uf f ,  LCSW t he  c a s e  wa s
di s mi s s e d.  .  . The  Ci r c ui t  J udge  r e f us e d t o r e s t r i c t  t he
f a t he r ' s  vi s i t a t i on[ . ]

The r e  i s  not hi ng i n  t he  r e c or d r e ga r di ng s uc h a  he a r i ng be f or e

J udge  Ga r r e t t ,  or  t he  da t e  on whi c h i t  ma y ha ve  oc c ur r e d.

Pl a i nt i f f s  f i l e d t he i r  i ni t i a l  c ompl a i nt  on Fe br ua r y 15,  1994.

The y t ook a  vol unt a r y  nons ui t  on Fe br ua r y 22,  1994,  a nd f i l e d a

s e c ond c ompl a i nt  on Fe br ua r y 21,  1995.   The  pl a i nt i f f s  s t a t e  t ha t

t hr oughout  t he  c our s e  of  nume r ous  i nve s t i ga t i ons  a nd e va l ua t i ons ,

Mol l y Le e dom ha s  c ons i s t e nt l y  de ni e d be i ng s e xua l l y  a bus e d by

a nyone .   Al s o,  t he y a s s e r t  t ha t  t he  Te nne s s e e  De pa r t me nt  of  Huma n

Se r vi c e s ,  ha vi ng f ound t he  a l l e ga t i ons  uns uppor t e d,  ha s  r e f us e d t o
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ope n a  f i l e  on t he  Le e doms  or  t a ke  ot he r  a c t i on i n  t hi s  r e ga r d.

The  de f e nda nt s  ha ve  not  c ont r a di c t e d t he s e  a s s e r t i ons .

The  pl a i nt i f f s  a r gue  t ha t  t he  r e a l  s our c e  of  s t r e s s  i n Mol l y ' s

l i f e  dur i ng t he  t i me  a t  i s s ue  i n t hi s  c a s e  wa s  t he  s t r a i ne d

r e l a t i ons  be t we e n Mol l y ' s  ma t e r na l  gr a ndpa r e nt s .  Le e dom' s  a f f i da -

vi t s  c ont a i n a l l e ga t i ons  t ha t  Ma r l e y ' s  mot he r  wa s  gui l t y  of

nume r ous  mi s de e ds ,  i nc l udi ng t a ki ng a  c onvi c t e d f e l on i n t o  t he i r

hous e  a nd ha vi ng a  s e xua l  a f f a i r  wi t h hi m,  a nd pl ot t i ng t o  ki l l  he r

hus ba nd by l a c i ng hi s  or a nge  j ui c e  wi t h me t ha done .   Some  of  t he s e

a c t i ons ,  Le e dom c ont e nds ,  we r e  done  i n  Mol l y ' s  pr e s e nc e ,  s i nc e  s he

woul d s t a y wi t h he r  gr a ndpa r e nt s  f r om t i me  t o  t i me .   Le e dom c i t e d

one  oc c a s i on whe r e  Mol l y s e e me d ups e t  a nd he  a s ke d he r  why,  a nd s he

s a i d t ha t  " t he y we r e  be i ng me a n"  t o  he r  gr a ndf a t he r .   The  pl a i n-

t i f f s  c ompl a i n t ha t  Dr .  Be l l  a ppa r e nt l y  di d not  i nve s t i ga t e  a ny

ot he r  pos s i bl e  s our c e  of  Mol l y ' s  s t r e s s ,  t ha t  s he  di d not  c ompi l e

f a mi l y hi s t or i e s  a s  t he  s t a nda r d of  ps yc hol ogi c a l  c a r e  woul d

r e qui r e ,  a nd t ha t  s he  r us he d t o  t he  j udgme nt  t ha t  Le e dom ha d a bus e d

hi s  da ught e r .

I I

Re por t s  of  known or  s us pe c t e d c hi l d  s e xua l  a bus e  a r e  gove r ne d

by T. C. A.  §  37- 1- 604 e t  s e q.   T. C. A.  §  37- 1- 605 s t a t e s  i n  pe r t i ne nt

pa r t :
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( a )  Any pe r s on,  i nc l udi ng,  but  not  l i mi t e d t o,  a ny:

*     *      *      *

( 2)  He a l t h  or  me nt a l  he a l t h  pr of e s s i ona l .  .  .

*      *      *      *

( 8) .  .  . who knows  or  ha s  r e a s ona bl e  c a us e  t o  s us -
pe c t  t ha t  a  c hi l d  ha s  be e n s e xua l l y  a bus e d;  s ha l l
r e por t  s uc h knowl e dge  or  s us pi c i on t o  t he  de pa r t -
me nt  i n  t he  ma nne r  pr e s c r i be d i n  s ubs e c t i on ( b) .

 
( b) ( 1)  Ea c h r e por t  of  known or  s us pe c t e d c hi l d
s e xua l  a bus e  pur s ua nt  t o  t hi s  s e c t i on s ha l l  be  ma de
i mme di a t e l y  t o  t he  l oc a l  of f i c e  of  t he  de pa r t me nt
r e s pons i bl e  f or  t he  i nve s t i ga t i on of  r e por t s  ma de
pur s ua nt  t o  t h i s  s e c t i on or  t o  t he  j udge  ha vi ng
j uve ni l e  j ur i s di c t i on  or  t o  t he  of f i c e  of  t he
s he r i f f  or  t he  c hi e f  l a w e nf or c e me nt  of f i c i a l  of
t he  muni c i pa l i t y whe r e  t he  c hi l d r e s i de s .

Thi s  s e c t i on t hus  r e qui r e d Dr .  Be l l  t o  r e por t  he r  s us pi c i ons

of  c hi l d  a bus e  t o  t he  Knox Count y De pa r t me nt  of  Huma n Se r vi c e s .

The  Ge ne r a l  As s e mbl y ha s  ma de  i t  a  Cl a s s  A mi s de me a nor  f or  a  pe r s on

r e qui r e d t o  r e por t  s e xua l  a bus e  unde r  t he  a bove  s e c t i on t o

" knowi ngl y a nd wi l l f ul l y"  f a i l  t o ma ke  s uc h a  r e por t .   T. C. A.  §  37-

1- 615( a ) .

Dr .  Be l l  c ont e nds ,  a mong ot he r  t hi ngs ,  t ha t  s he  i s  i mmune  f r om

a  l a ws ui t  ba s e d on t he  a l l e ga t i ons  of  he r  r e por t  of  s us pe c t e d

s e xua l  a bus e  by ope r a t i on of  T. C. A.  §  37- 1- 613,  whi c h pr ovi de s :

I mmuni t y f r om c i vi l  or  c r i mi nal  l i abi l i t y .   Any
pe r s on ma ki ng a  r e por t  of  c hi l d  s e xua l  a bus e  s ha l l  be
a f f or de d t he  s a me  i mmuni t y  a nd s ha l l  ha ve  t he  s a me
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r e me di e s  a s  pr ovi de d by § 37- 1- 410 f or  ot he r  pe r s ons
r e por t i ng ha r m t o a  c hi l d .

*      *      *      *

37- 1- 410.   I mmuni t y f r om c i vi l  or  c r i mi nal  l i abi l i t y
f or  r e por t i ng abus e .  .  . ( a )  A pe r s on r e por t i ng ha r m s ha l l
be  pr e s ume d t o  be  a c t i ng i n  good f a i t h  a nd s ha l l  t he r e by
be  i mmune  f r om a ny l i a bi l i t y,  c i vi l  or  c r i mi na l ,  t ha t
mi ght  ot he r wi s e  be  i nc ur r e d or  i mpos e d f or  s uc h a c t i on.

By e na c t i ng t he  a bove  s e c t i ons  a nd gr a nt i ng br oa d i mmuni t y

" f r om a ny l i a bi l i t y,  c i vi l  or  c r i mi na l , "  t he  Ge ne r a l  As s e mbl y ha s

e vi nc e d a  s t r ong publ i c  pol i c y i n  f a vor  of  r e por t i ng s us pe c t e d

c hi l d  a bus e .

The  s t a t ut or y s c he me  doe s  not  pr ovi de  a ny gui da nc e  f or

whe t he r ,  a nd by wha t  s t a nda r d of  pr oof ,  t he  pr e s umpt i on of  good

f a i t h i n  §  37- 1- 410 c oul d be  r e but t e d.   We  a r e  unwi l l i ng,  howe ve r ,

t o hol d t ha t  mor e  t ha n a  pr e ponde r a nc e  of  t he  e vi de nc e  i s  r e qui r e d

t o r e but  t he  pr e s umpt i on.

The  pl a i nt i f f s  ha ve  a l l e ge d t ha t  Dr .  Be l l  wa s  mot i va t e d by ba d

f a i t h a nd ma l i c i ous  i nt e nt .   I n  s uppor t  of  t hi s  a l l e ga t i on,  t he y

f i l e d a n e l e ve n- pa ge  a f f i da vi t  of  ps yc hol ogi s t  Dr .  Er i c  Engum,  i n

whi c h he  s e t s  f or t h i n s ubs t a nt i a l  de t a i l  how Dr .  Be l l  d i d not

c ompl y wi t h t he  r e c ogni z e d s t a nda r ds  of  a c c e pt a bl e  pr a c t i c e  of

ps yc hol ogy.   Al t hough t he  r e c or d,  a nd pa r t i c ul a r l y  Dr .  Engum' s

a f f i da vi t ,  pr e s e nt s  e vi de nc e  t ha t  Dr .  Be l l  a c t e d i n  a n i r r e s pons i -

bl e  a nd unpr of e s s i ona l  wa y dur i ng t he  c our s e  of  he r  i nve s t i ga t i on,
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we  do not  t hi nk t ha t  t he  e vi de nc e  i n  t he  r e c or d s uppor t s  a  f i ndi ng

t ha t  t he  pr e s umpt i on ha s  be e n r e but t e d.

Cons e que nt l y ,  t he  t r i a l  c our t  wa s  c or r e c t  i n  gr a nt i ng s umma r y

j udgme nt  t o Dr .  Be l l  on t he  pl a i nt i f f s '  c l a i ms  of  ma l pr a c t i c e ,

out r a ge ous  c onduc t ,  i nt e nt i ona l  i nf l i c t i on of  e mot i ona l  di s t r e s s ,

a nd i nt e r f e r e nc e  wi t h t he i r  c ons t i t ut i ona l l y pr ot e c t e d r i ght  t o a

f a mi l i a l  r e l a t i ons hi p wi t h Mol l y,  ba s e d on t he  i mmuni t y gr a nt e d by

§ 37- 1- 410.

Re ga r di ng t he  de f e nda nt  Ma r l e y,  we  ha ve  me t i c ul ous l y s e a r c he d

t he  r e c or d f or  a ny e vi de nc e  s uppor t i ng t he  c l a i ms  of  out r a ge ous

c onduc t  a nd i nt e nt i ona l  i nf l i c t i on of  e mot i ona l  di s t r e s s  a nd f ound

none .   The  pr i ma r y a l l e ga t i on a ga i ns t  Ma r l e y i n  t he  r e c or d i s  t he

f ol l owi ng pa r a gr a ph f r om t he  c ompl a i nt :

The  de f e nda nt ,  Suz a nne  Ma r l e y,  ma de  up nume r ous
a l l e ga t i ons  a bout  t he  pl a i nt i f f ,  Ma r k Le e dom,  a nd
e xa gge r a t e d a nd ma de  up s i gns  a nd s ympt oms  pur por t e dl y
e xhi bi t e d by Mol l y Le e dom a nd t ol d t he s e  t o  nume r ous
pe opl e ,  i nc l udi ng t he  ot he r  t wo de f e nda nt s .   Addi t i on-
a l l y,  t he  de f e nda nt ,  Suz a nne  Ma r l e y,  a c t i ve l y c ove r e d up
t he  ba c kgr ound of ,  a nd t he  i l l i c i t  r e l a t i ons hi p ma i n-
t a i ne d by Cl a r e nc e  Ma di s on a nd he r  mot he r ,  Pa t r i c i a
Ma r l e y.

The  pl a i nt i f f s  r e pe a t  t he i r  a l l e ga t i on t ha t  Ma r l e y r e f us e d t o

r e ve a l  wha t  wa s  goi ng on be t we e n he r  mot he r  a nd Ma di s on ( t he

a l l e ge d c onvi c t  a nd l ove r )  nume r ous  t i me s  i n  t he i r  a f f i da vi t s .

Ac c e pt i ng t he s e  a l l e ga t i ons  a s  t r ue ,  t he y do not  e s t a bl i s h a nyt hi ng
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mor e  t ha n i r r e s pons i bl e  c onduc t  on Ma r l e y ' s  pa r t ,  a nd c e r t a i nl y do

not  r i s e  t o t he  l e ve l  of  i n t e nt i ona l  i nf l i c t i on of  e mot i ona l

di s t r e s s  nor  out r a ge ous  c onduc t .

The r e  i s  one  s pe c i f i c  a l l e ga t i on of  s l a nde r  by Ma r l e y i n  t he

a me nde d c ompl a i nt ,  whi c h s t a t e s :

Exc e r pt s  f r om t he  t e s t i mony,  unde r  oa t h,  i n  J uve ni l e
Cour t  by t he  De f e nda nt  Ma r l e y,  i ndi c a t e  t ha t  t he  De f e n-
da nt  Ma r l e y di s c us s e d t he  a bus e  a l l e ga t i ons  wi t h Roy a nd
Sa r a  Ke r s e y i n  Augus t  of  1992.   The s e  oc c ur r e d out s i de  of
Cour t  a nd pr i or  t o  a ny l e ga l  pr oc e e di ngs .

I t  i s  a ppa r e nt  on t he  f a c e  of  t he  a me nde d c ompl a i nt  t ha t  t he s e

a l l e ge d a c t s  of  s l a nde r  oc c ur r e d  a f t e r  t he  s i x- mont h l i mi t a t i ons

pe r i od f or  s l a nde r  s e t  out  i n  T. C. A.  §  28- 3- 103,  a nd a r e  t i me -

ba r r e d.  The r e f or e ,  t he  t r i a l  c our t ' s  gr a nt  of  s umma r y j udgme nt  i n

f a vor  of  Ma r l e y i s  a f f i r me d.

On a ppe a l ,  t he  pl a i nt i f f s  c ha l l e nge  t he  c ons t i t ut i ona l i t y of

t he  e nt i r e  s t a t ut or y s c he me  gove r ni ng t he  r e por t i ng of  c hi l d  a bus e .

The  At t or ne y Ge ne r a l  ha s  f i l e d a  br i e f  i n  whi c h he  poi nt s  out  t ha t

pl a i nt i f f s  di d not  r a i s e  s uc h a  c ha l l e nge  i n  t he  t r i a l  c our t ,  nor

di d t he y pr ovi de  not i c e  t o  hi s  of f i c e  a s  r e qui r e d by T. R. Ci v. P.

24. 04.   The  r e c or d r e ve a l s  t ha t  pl a i nt i f f s  di d not  c ha l l e nge  t he

c ons t i t ut i ona l i t y of  a ny s t a t ut e  a t  t he  t r i a l  l e ve l .   I n  La wr e nc e

v.  St a nf or d,  655 S. W. 2d 927,  929 ( Te nn.  1983) ,  t he  Supr e me  Cour t

s t a t e d:
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I t  ha s  l ong be e n t he  ge ne r a l  r ul e  t ha t  que s t i ons  not
r a i s e d i n t he  t r i a l  c our t  wi l l  not  be  e nt e r t a i ne d on
a ppe a l  a nd t hi s  r ul e  a ppl i e s  t o  a n a t t e mpt  t o  ma ke  a
c ons t i t ut i ona l  a t t a c k upon t he  va l i di t y  of  a  s t a t ut e  f or
t he  f i r s t  t i me  unl e s s  t he  s t a t ut e  i nvol ve d i s  s o obvi -
ous l y unc ons t i t ut i ona l  on  i t s  f a c e  a s  t o  obvi a t e  t he
ne c e s s i t y  f or  a ny di s c us s i on.  

We  f i nd pl a i nt i f f s '  c ons t i t ut i ona l  a r gume nt s  dubi ous  a t  be s t ,

howe ve r ,  we  de c l i ne  t o  a ddr e s s  t he m unde r  t he  a ut hor i t y  of

La wr e nc e .

The  pl a i nt i f f s  ha ve  a l s o s ue d Dr .  Be l l  f or  bot h l i be l  a nd

s l a nde r .   I n he r  br i e f ,  Dr .  Be l l  c ont e nds  t ha t  " [ a ] ppe l l a nt s

s t i pul a t e d [ i n t he  t r i a l  c our t ]  t ha t  t he i r  e nt i r e  c a us e  of  a c t i on

a ga i ns t  Dr .  Be l l  i s  f or  me di c a l  ma l pr a c t i c e  onl y. "   We  do not  ha ve

a  t r a ns c r i pt  of  a ny he a r i ng be f or e  t he  t r i a l  c our t ,  a nd t he  r e c or d

c ont a i ns  not hi ng whi c h be a r s  out  t hi s  a s s e r t i on.   Appe l l a nt s  de ny

t ha t  t he y ma de  s uc h a  s t i pul a t i on a nd i ns i s t  t he y ha ve  c ont i nuous l y

pur s ue d t he i r  de f a ma t i on c l a i ms .

Re ga r di ng t he  s l a nde r  a l l e ga t i ons ,  i t  i s  a ppa r e nt  f r om t he

r e c or d t ha t  a l l  of  t he  s t a t e me nt s  c ompl a i ne d of  we r e  ut t e r e d mor e

t ha n s i x  mont hs  be f or e  t he  c ompl a i nt  wa s  f i l e d,  a nd t he  s l a nde r

c l a i ms  a r e  t i me - ba r r e d.

The  l i be l  c l a i m i s  ba s e d upon t he  l e t t e r  s e nt  t o t he  Knox

Count y De pa r t me nt  of  Huma n Se r vi c e s .   Pur s ua nt  t o  t he  s t a t ut or y
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a na l ys i s  a bove ,  Dr .  Be l l  i s  i mmune  f r om s ui t  f or  t he  c opy of  t he

l e t t e r  s he  s e nt  t o  t he  KCDHS of f i c i a l .   Howe ve r ,  t he r e  i s  a n

a nnot a t i on a t  t he  bot t om of  t he  l e t t e r ,  i ndi c a t i ng t ha t  Dr .  Be l l

s e nt  a  " c a r bon c opy"  or  dupl i c a t e  of  t he  l e t t e r  t o  t wo ot he r

pa r t i e s :

c c :  Thoma s  F.  Ma br y,  At t y.

      Se xua l  As s a ul t  Cr i s i s  Ce nt e r
      At t n:  Be c ky Ga r l a nd

Thoma s  F.  Ma br y i s  Ma r l e y ' s  a t t or ne y.   The  pl a i nt i f f s  a r gue

t ha t  t he r e  i s  no s t a t ut or y i mmuni t y f or  c opi e s  of  t he  c onf i de nt i a l

l e t t e r  whi c h we r e  s e nt  t o  pa r t i e s  ot he r  t ha n t he  " l oc a l  of f i c e  of

t he  de pa r t me nt  r e s pons i bl e  f or  t he  i nve s t i ga t i on of  [ c hi l d  s e xua l

a bus e ]  r e por t s . "   We  a gr e e .

T. C. A.  §  37- 1- 612 s t a t e s  t he  f ol l owi ng i n  pe r t i ne nt  pa r t :

( a )  I n  or de r  t o  pr ot e c t  t he  r i ght s  of  t he  c hi l d  a nd
t he  c hi l d ' s  pa r e nt s  or  ot he r  pe r s ons  r e s pons i bl e  f or  t he
c hi l d ' s  we l f a r e ,  a l l  r e c or ds  c onc e r ni ng r e por t s  of  c hi l d
s e xua l  a bus e ,  i nc l udi ng  r e por t s  ma de  t o  t he  a bus e
r e gi s t r y  a nd t o  l oc a l  of f i c e s  of  t he  de pa r t me nt  a nd a l l
r e c or ds  ge ne r a t e d a s  a  r e s ul t  of  s uc h r e por t s ,  s ha l l  be
c onf i de nt i a l  a nd e xe mpt  f r om ot he r  pr ovi s i ons  of  l a w,  a nd
s ha l l  not  be  di s c l os e d e xc e pt  a s  s pe c i f i c a l l y  a ut hor i z e d
by t he  pr ovi s i ons  of  t hi s  pa r t  a nd pa r t  4  of  t hi s
c ha pt e r .

     ( b)  Exc e pt  a s  ot he r wi s e  pr ovi de d i n  t hi s  pa r t  or
pa r t  4  of  t hi s  c ha pt e r ,  i t  i s  unl a wf ul  f or  a ny pe r s on,
e xc e pt  f or  pur pos e s  di r e c t l y  c onne c t e d wi t h t he  a dmi ni s -
t r a t i on of  t hi s  pa r t ,  t o  di s c l os e ,  r e c e i ve ,  ma ke  us e  of ,
a ut hor i z e  or  knowi ngl y pe r mi t ,  pa r t i c i pa t e  i n ,  or
a c qui e s c e  i n t he  us e  of  a ny l i s t  or  na me ,  or  a ny i nf or ma -
t i on c onc e r ni ng a  r e por t  or  i nve s t i ga t i on of  a  r e por t  of
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ha r m unde r  t hi s  pa r t ,  d i r e c t l y  or  i ndi r e c t l y  de r i ve d f r om
t he  r e c or ds ,  pa pe r s ,  f i l e s ,  or  c ommuni c a t i ons  of  t he
de pa r t me nt  or  di vi s i ons  t he r e of  a c qui r e d i n  t he  c our s e  of
t he  pe r f or ma nc e  of  of f i c i a l  dut i e s .  [ e mpha s i s  a dde d] .

The  a bove  s t a t ut or y l a ngua ge  ma ki ng r e c or ds  c onc e r ni ng r e por t s

of  c hi l d  s e xua l  a bus e  " c onf i de nt i a l "  a nd pr os c r i bi ng t he m f r om

di s c l os ur e  s t r ongl y s uppor t s  t he  c onc l us i on t ha t  t he  a c t i ons  of  Dr .

Be l l  i n  s e ndi ng c opi e s  of  a  l e t t e r  r e por t i ng s us pe c t e d s e xua l  a bus e

t o i ndi vi dua l s  ot he r  t ha n gove r nme nt a l  of f i c i a l s  a ut hor i z e d t o

i nve s t i ga t e  s uc h ma t t e r s  a r e  not  pr ot e c t e d by t he  i mmuni t y gr a nt e d

by T. C. A.  §  37- 1- 613,  a nd we  s o hol d.   The r e f or e ,  we  mus t  c ons i de r

whe t he r  t he  c our t  wa s  c or r e c t  i n di s mi s s i ng t he  l i be l  c l a i m a ga i ns t

Dr .  Be l l .  

The  l e t t e r  pr i ma r i l y c onc e r ns  Mr .  Le e dom,  t he r e  i s  not hi ng i n

i t  whi c h i s  de f a ma t or y r e ga r di ng Mr s .  Le e dom,  a nd t he  t r i a l  c our t ' s

s umma r y j udgme nt  a ga i ns t  he r  i s  a f f i r me d.   Howe ve r ,  t he  l e t t e r

c ont a i ns  s t a t e me nt s  whi c h c oul d f a i r l y  be  c ons i de r e d l i be l ous

r e ga r di ng Mr .  Le e dom.   I t  c ont a i ns  de s c r i pt i ons  or  a l l e ga t i ons  of

s e ve r a l  uns a vor y a s pe c t s  of  hi s  c ha r a c t e r .

Dr .  Be l l  a r gue s  t ha t  s i nc e  t he  l e t t e r  wa s  s e nt  on Fe br ua r y 12,

1993 a nd pl a i nt i f f s  f i l e d s ui t  on Fe br ua r y 15,  1994,  t he i r  l i be l

a c t i on i s  ba r r e d by t he  one - ye a r  s t a t ut e  of  l i mi t a t i ons  f ound a t

T. C. A.  §  28- 3- 104.   Le e dom c ount e r s  by a r gui ng t ha t  due  t o  t he

c onf i de nt i a l  na t ur e  of  t he  l e t t e r ,  t he r e  wa s  no wa y he  c oul d ha ve
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di s c ove r e d i t s  e xi s t e nc e  or  c ont e nt s  be f or e  Fe br ua r y 22,  1993,  t he

da t e  of  t he  j uve ni l e  c our t  he a r i ng.   He  a l l e ge s  t ha t  t hi s  da t e ,  i n

f a c t ,  wa s  t he  f i r s t  t i me  he  be c a me  a wa r e  of  t he  l e t t e r ,  a nd t ha t  i t

woul d be  unf a i r  t o  ba r  hi s  a c t i on be f or e  he  ha d gr ounds  t o  know or

s us pe c t  he  ha d a  c a us e  of  a c t i on.   Le e dom i n e f f e c t  a r gue s  f or  t he

a ppl i c a t i on of  t he  " di s c ove r y r ul e "  f i r s t  a dopt e d by our  Supr e me

Cour t  i n  Te e t e r s  v .  Cur r e y,  518 S. W. 2d 512 ( Te nn.  1974)  f or

ma l pr a c t i c e  a c t i ons ,  a nd l a t e r  e xt e nde d t o  a l l  a c t i ons  pr e di c a t e d

on ne gl i ge nc e ,  s t r i c t  l i a bi l i t y  or  mi s r e pr e s e nt a t i on.   Se e

Mc Cr os ke y v.  Br ya nt  Ai r  Cond.  Co. ,  524 S. W. 2d 487 ( Te nn.  1975) .

  

The  pr e c i s e  i s s ue  of  whe t he r  t he  di s c ove r y r ul e  s houl d be

a dopt e d i n  ma t t e r s  i nvol vi ng l i be l ous  doc ume nt s  whi c h,  unl i ke  books

or  ma ga z i ne  a r t i c l e s ,  a r e  not  a c c e s s i bl e  t o  t he  ge ne r a l  publ i c ,  ha s

not  be e n a ddr e s s e d i n  Te nne s s e e .   I n  Qua l i t y Aut o Pa r t s  Co. ,  I nc .

v.  Bl uf f  Ci t y  Bui c k Co. ,  I nc . ,  876  S. W. 2d 818 ( Te nn.  1994) ,  t he

Supr e me  Cour t  de c l i ne d  t o  a ppl y t he  di s c ove r y r ul e  i n  s l a nde r

c a s e s .   The  Qua l i t y Aut o Pa r t s  c our t  c a r e f ul l y l i mi t e d i t s  hol di ng

t o s l a nde r  a c t i ons ,  n ot i ng t ha t  " hi s t or i c a l l y,  . . .  a  di s t i nc t i on

ha s  be e n dr a wn be t we e n t he  t wo t ype s  of  de f a ma t i on. "   I d.  a t  820.

Addi t i ona l l y,  t he  l a ngua ge  of  t he  l i be l  l i mi t a t i ons  s t a t ut e ,  whi c h

pr ovi de s  t ha t  a n a c t i on mus t  be  br ought  " wi t hi n one  ( 1)  ye a r  a f t e r

[ t he ]  c a us e  of  a c t i on a c c r ue d, "  [ T. C. A.  §28- 3- 104] ,  i s  s i gni f i -

c a nt l y  di f f e r e nt  f r om t he  mor e  s pe c i f i c  s l a nde r  l i mi t a t i ons
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s t a t ut e ,  whi c h ma nda t e s  t he  br i ngi ng of  a n a c t i on " wi t hi n s i x  ( 6)

mont hs  a f t e r  t he  wor ds  a r e  ut t e r e d. "   T. C. A.  §  28- 3- 103.

The  Supr e me  Cour t  ha s  s t a t e d t ha t  " t he  publ i c  pol i c y of  our

s t a t e  i s  oppos e d t o  r e qui r i ng t ha t  s ui t  be  f i l e d whe n c i r c ums t a nc e s

t ot a l l y be yond t he  c ont r ol  of  t he  i nj ur e d pa r t y  ma ke  i t  i mpos s i bl e

f or  hi m t o br i ng s ui t . "   Te e t e r s ,  518 S. W. 2d a t  517.   Thi s  pol i c y

i s  gr ounde d upon a  r e c ogni t i on of  t he  unf a i r ne s s  of  " r e qui r i ng t ha t

[ a  pl a i nt i f f ]  s ue  t o vi ndi c a t e  a  non- e xi s t e nt  wr ong,  a t  a  t i me  whe n

t he  i nj ur y i s  unknown a nd unknowa bl e . "   I d.  a t  515.   I n  de c i di ng

whe t he r  t o  a ppl y t he  di s c ove r y r ul e  t o  c a s e s  s uc h a s  t he  one  a t

ba r ,  we  mus t  we i gh t he s e  c ons i de r a t i ons  a ga i ns t  t he  pol i c y r e a s ons

unde r l yi ng t he  de ve l opme nt  of  s t a t ut e s  of  l i mi t a t i ons ,  de s c r i be d by

t he  Qua l i t y Aut o Pa r t s  c our t  a s :

To e ns ur e  f a i r ne s s  t o  t he  de f e nda nt  by pr e ve nt i ng
undue  de l a y i n  br i ngi ng s ui t s  on c l a i ms ,  a nd by pr e s e r v-
i ng e vi de nc e  s o t ha t  f a c t s  a r e  not  obs c ur e d by t he  l a ps e
of  t i me  or  t he  de f e c t i ve  me mor y or  de a t h of  a  wi t ne s s .  

Qua l i t y Aut o Pa r t s ,  876 S. W. 2d a t  820.   

The r e  i s  a  de c i de d mode r n t r e nd i n  Ame r i c a n j ur i s pr ude nc e  t o

a ppl y t he  di s c ove r y r ul e  i n  t hos e  l i mi t e d s i t ua t i ons  whe r e  t he

a l l e ge dl y l i be l ous  s t a t e me nt  oc c ur r e d i n  pr i va t e  or  c onf i de nt i a l

publ i c a t i ons  whi c h a r e  not  r e a di l y  a va i l a bl e  t o t he  pl a i nt i f f  or

t he  ge ne r a l  publ i c .   Thos e  s t a t e  c our t s  whi c h ha ve  di r e c t l y

a ddr e s s e d t hi s  i s s ue  ha ve  ge ne r a l l y  a dopt e d t he  di s c ove r y r ul e  i n
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s uc h c a s e s .   Se e  Tom Ol e s ke r ' s  Exc i t i ng Wor l d of  Fa s hi on,  I nc . ,  v .

Dun & Br a ds t r e e t ,  I nc . ,  334 N. E. 2d 160 ( I l l .  1975) ;  Ke l l e y v.

Ri nkl e ,  532 S. W. 2d 947 ( Te x.  1976) ;  Ki t t i nge r  v .  Boe i ng Co. ,  585

P. 2d 812 ( Wa s h. App.  1978) ;  Ma ngus o v.  Oc e a ns i de  Uni f i e d Sc h.  Di s t . ,

88 Ca l . App. 3d 725,  152 Ca l . Rpt r .  27 ( 4t h Di s t .  1979) ;  Se a r s ,

Roe buc k & Co.  v .  Ul ma n,  412 A. 2d 1240 ( Md. App.  1980) ;   Whi t e  v .

Gur ns e y,  618 P. 2d 975 ( Or . App.  1980) ;  Hoke  v.  Pa ul ,  653 P. 2d 1155

( Ha w.  1982) ( a dopt i ng di s c ove r y r ul e  i n  a l l  de f a ma t i on c a s e s ) ;

Cl a r k v.  Ai Re s e a r c h Mf g.  Co.  of  Ar i z ona ,  673 P. 2d 984 ( Ar i z . App.

1983) ;  J one s  v.  Pi nke r t on ' s ,  I nc . ,  700 S. W. 2d 456 ( Mo. App.  1985) ;

Bur ks  v.  Rus hmor e ,  534 N. E. 2d 1101 ( I nd.  1989) ;  St a he l i  v.  Smi t h,

548 So. 2d 1299 ( Mi s s .  1989) .   

Af t e r  c a r e f ul  c ons i de r a t i on of  t he  f a c t s  a nd e qui t i e s  of  t he

pr e s e nt  c a s e ,  a nd t he  va r i ous  pol i c i e s  unde r l yi ng s t a t ut e s  of

l i mi t a t i ons  a nd t he  di s c ove r y r ul e ,  we  f i nd our s e l ve s  i n  a gr e e me nt

wi t h t he  f ol l owi ng s t a t e me nt  by t he  Mi s s i s s i ppi  Supr e me  Cour t  on

t hi s  i s s ue :

We  a r e  c onvi nc e d t ha t  t he  ge ne r a l  pol i c i e s  unde r l y-
i ng t hi s  s t a t ut e  of  l i mi t a t i ons  wi l l  not  be  t hwa r t e d by
a dopt i on of  t he  di s c ove r y r ul e  i n  t ha t  l i mi t e d c l a s s  of
l i be l  c a s e s  whi c h,  be c a us e  of  t he  s e c r e t i ve  or  i nhe r e nt l y
undi s c ove r a bl e  na t ur e  of  t he  publ i c a t i on t he  pl a i nt i f f
di d not  know,  or  wi t h r e a s ona bl e  di l i ge nc e  c oul d not  ha ve
di s c ove r e d,  t ha t  he  ha d be e n  de f a me d.   I n  s uc h r a r e
i ns t a nc e s ,  we  do not  be l i e ve  t ha t  a  pl a i nt i f f  c a n be
a c c us e d of  s l e e pi ng on hi s  r i ght s .

St a he l i ,  548 So. 2d a t  1303.
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I n t he  pr e s e nt  c a s e ,  Le e dom c oul d not  ha ve  di s c ove r e d t he

e xi s t e nc e  of  t he  a l l e ge dl y l i be l ous  l e t t e r  unt i l  t he  j uve ni l e  c our t

he a r i ng on Fe br ua r y 22,  1993.   By t he  ope r a t i on of  t he  di s c ove r y

r ul e ,  h i s  c a us e  of  a c t i on f or  l i be l  a c c r ue d on t ha t  da t e .  Si nc e

Le e dom f i l e d hi s  c ompl a i nt  l e s s  t ha n one  ye a r  a f t e r  a c c r ua l ,  hi s

c l a i m i s  not  t i me - ba r r e d.

We  r e ve r s e  t he  t r i a l  c our t ' s  gr a nt  of  s umma r y j udgme nt  f or

pl a i nt i f f ,  Ma r k Le e dom' s  l i be l  c l a i m r e s ul t i ng f r om Dr .  Be l l ' s

publ i c a t i on of  t he  l e t t e r  s e nt  t o  t he  pa r t i e s  ot he r  t ha n t he  Knox

Count y De pa r t me nt  of  Huma n Se r vi c e s .   The  t r i a l  c our t ' s  j udgme nt  i s

i n a l l  ot he r  r e s pe c t s  a f f i r me d.   Cos t s  on a ppe a l  a r e  a s s e s s e d one -

ha l f  e a c h t o  a ppe l l a nt s  a nd one - ha l f  t o  t he  a ppe l l e e ,  Dr .  Be l l .

_________________________
Don T.  Mc Mur r a y,  J udge

______________________________
He r s c he l  P.  Fr a nks ,  J udge

______________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge



I N THE COURT OF APPEALS

MARK LEEDOM a nd wi f e ,          ) Knox Ci r c ui t
SUSAN LEEDOM,                  ) C. A.  NO.  03A01- 9704- CV- 00136
                              )
        Pl a i nt i f f s - Appe l l a nt s  )
                              )
                              )
                              )
                              )
                              )
vs .                            ) HON.  DALE C.  WORKMAN
                              ) J UDGE
                              )
                              )
                              )
                              )
                              )
CORRI NE BELL,  SUZANNE MARLEY,  )
a nd BARBARA CHALFONT,          ) AFFI RMED I N PART,
                              ) REVERSED I N PART a nd
                              )  REMANDED
        De f e nda nt s - Appe l l e e s   )

JUDGMENT

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

s ome  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  r e ve r s e  t he  t r i a l  c our t ' s  gr a nt  of  s umma r y j udgme nt  f or  t he

pl a i nt i f f ,  Ma r k Le e dom' s  l i be l  c l a i m r e s ul t i ng f r om Dr .  Be l l ' s

publ i c a t i on of  t he  l e t t e r  s e nt  t o  t he  pa r t i e s  ot he r  t ha n t he  Knox

Count y De pa r t me nt  of  Huma n Se r vi c e s .   The  t r i a l  c our t ' s  j udgme nt  i s
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i n  a l l  o t he r  r e s pe c t s  a f f i r me d.   Cos t s  on a ppe a l  a r e  a s s e s s e d one -

ha l f  e a c h t o  a ppe l l a nt s  a nd one - ha l f  t o  t he  a ppe l l e e ,  Dr .  Be l l .

                                 PER CURI AM


