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    Godda r d,  P. J .  

Robe r t  Hunt  a ppe a l s  t he  di s mi s s a l  of  hi s  s ui t  a ga i ns t

Ti r e  Ame r i c a ,  I nc . ( “ Ti r e  Ame r i c a ” ) ,  a nd Br i dge s t one / Fi r e s t one ,

I nc . ,  by s umma r y j udgme nt . 1  The  s ui t  s ought  da ma ge s  f or  pe r s ona l

i nj ur i e s  a nd ve hi c l e  da ma ge s  a ga i ns t  t he  De f e nda nt s  ba s e d upon

br e a c h of  wa r r a nt i e s  of  me r c ha nt a bi l i t y  a nd f i t ne s s  f or  pur pos e ,
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f a i l ur e  t o  wa r n,  a nd vi ol a t i on of  t he  Te nne s s e e  Cons ume r

Pr ot e c t i on Ac t ,  Ti t l e  47,  Cha pt e r  18,  T. C. A.

On De c e mbe r  27,  1992,  Mr .  Hunt  pur c ha s e d t wo

Br i dge s t one  SE- 402 t i r e s ,  s i z e  185 SR 13,  a nd ha d t he m i ns t a l l e d

on t he  f r ont  of  hi s  1985 Toyot a  Ca mr y.   The  t i r e s  we r e  pur c ha s e d

f r om a nd i ns t a l l e d by Ti r e  Ame r i c a .   Mr .  Hunt  di d not  r e que s t  a

c e r t a i n  br a nd na me  or  t ype  of  t i r e .   The  onl y r e que s t  by Mr .  Hunt

wa s  f or  Ti r e  Ame r i c a  t o  “ put  t wo t i r e s  on t he  c a r  t ha t  we r e  t he

s a me  a s  t he  one s  t ha t  we r e  on t he r e  a nd t a ke  t he  t wo be s t  one s

a nd put  t he m i n t he  r e a r . ”   At  t he  t i me  Mr .  Hunt  pur c ha s e d t he

ne w t i r e s  he  wa s  una wa r e  of  t he  t r a c t i on r a t i ng on t he  t i r e s  t ha t

we r e  a l r e a dy on hi s  c a r .   He  onl y kne w t ha t  a l l  t he  t i r e s  on hi s

c a r  ha d t he  s a me  t r e a d pa t t e r n a nd we r e  of  t he  s a me  he i ght  a nd

wi dt h.   

No di s c us s i on e ve r  t ook pl a c e  be t we e n Mr .  Hunt  a nd

Edwa r d For t on,  t he  Ti r e  Ame r i c a  s a l e s ma n,  r e ga r di ng a ny s or t  of

t i r e  r a t i ng.   The  onl y r e pr e s e nt a t i ons  ma de  by Mr .  For t on

r e ga r di ng t he  ne w t i r e s  pl a c e d on Mr .  Hunt ’ s  c a r ,  we r e  t he  pr i c e

of  t he  t i r e s  a nd t ha t  t he  ne w t i r e s  we r e  t he  s a me  s i z e  a s  t hos e

r e ma i ni ng on t he  c a r .   Ti r e  Ame r i c a  di d ha ve  t i r e  di s pl a ys  i n

t he i r  s t or e  but  Mr .  Hunt  di d not  r e vi e w t he  i nf or ma t i on on t he

di s pl a ys .   The  ne w t i r e s  i ns t a l l e d on Mr .  Hunt ’ s  c a r  we r e

t r a c t i on B r a t e d t i r e s .

On Apr i l  21,  1997,  Mr .  Hunt  wa s  i nvol ve d i n  a n

a ut omobi l e  a c c i de nt  whi l e  dr i vi ng hi s  1985 Toyot a  Ca mr y on Ha r r i s



2 Th e  De f e n d a n t s  f i l e d  a  mo t i o n  t o  p r e v e n t  a n y  d e s t r u c t i v e  t e s t i n g

o f  t h e  t i r e s  b u t  t h e  t i r e s  a n d  c a r  h a d  a l r e a d y  b e e n  d e s t r o y e d  b y  t h e  Ch e s t n u t

St r e e t  Ga r a g e .

3 Th e  f r o n t  t i r e s  t h a t  we r e  r e p l a c e d  o n  Mr .  Hu n t ’ s  a u t o mo b i l e  we r e

d i s p o s e d  o f  b y  Ti r e  Ame r i c a  i n  t h e  n o r ma l  c o u r s e  o f  b u s i n e s s .  

3

Roa d i n  Knox Count y.   The  r oa d wa s  we t  f r om a  r e c e nt  r a i n  a nd Mr .

Hunt ’ s  c a r  s l i d  i nt o a not he r  a ut omobi l e  t ha t  pul l e d out  i n  f r ont

of  hi m.   Be f or e  t hi s  a c c i de nt  Mr .  Hunt  ha d not  not i c e d a

di f f e r e nc e  i n  pe r f or ma nc e  be t we e n t he  ne w t i r e s  a nd t he  t i r e s

t ha t  we r e  r e pl a c e d.   Expe r t  t e s t i mony c onc l ude d t ha t  ha d t he

t i r e s  on t he  f r ont  of  Mr .  Hunt ’ s  c a r  be e n t r a c t i on A t he

a ut omobi l e  woul d ha ve  s t oppe d s oone r  a nd e i t he r  a voi de d t he

a c c i de nt  or  r e s ul t e d i n  a  l e s s  s e ve r e  c ol l i s i on.

Af t e r  t he  a c c i de nt  Mr .  Hunt  vi s i t e d t he  j unkya r d whe r e

hi s  c a r  wa s  be i ng s t or e d,  a nd on t he  a dvi c e  of  c ouns e l  i de nt i f i e d

t he  t r a c t i on r a t i ngs  of  t he  ne w a nd ol d t i r e s  on hi s  c a r .   Mr .

Hunt  not e d t ha t  t he  ne w t i r e s ,  pur c ha s e d f r om Ti r e  Ame r i c a ,  we r e

t r a c t i on B t i r e s  a nd t he  ol d t i r e s  l e f t  on t he  c a r  we r e  t r a c t i on

A t i r e s . 2  Howe ve r ,  Mr .  Hunt  ha s  no pr oof  of  t he  t r a c t i on r a t i ng

on t he  t i r e s  t ha t  we r e  r e move d whe n t he  ne w t i r e s  we r e

i ns t a l l e d. 3

The  f ol l owi ng i s s ue s ,  whi c h we  r e s t a t e ,  a r e  pr e s e nt e d

by Mr .  Hunt  on a ppe a l :

  I .  Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  gr a nt i ng s umma r y

j udgme nt  i n  vi ol a t i on of  t he  Te nne s s e e  Summa r y J udgme nt  s t a nda r d.
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 I I .  Whe t he r  t he  Pl a i nt i f f  ha s  pr ove n a  vi a bl e  c l a i m unde r

t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t ,  T. C. A.  47- 18- 101,  e t  s e q.

I I I .  Whe t he r  t he  De f e nda nt s  vi ol a t e d t he  Wa r r a nt i e s  of

Me r c ha nt a bi l i t y  a nd Fi t ne s s  f or  a  Pa r t i c ul a r  Pur pos e ,  T. C. A.  47-

2- 314 a nd 315.

 I V.  Whe t he r  t he  Pl a i nt i f f  ha s  pr ove n a  vi a bl e  c l a i m unde r

ne gl i ge nc e  a nd s t r i c t  l i a bi l i t y- f a i l ur e  t o wa r n t he or i e s .

Mr .  Hunt  f i r s t  a s s e r t s  t ha t  t he  Tr i a l  Cour t  e r r e d i n

gr a nt i ng t he  De f e nda nt s '  mot i on f or  s umma r y j udgme nt  be c a us e

t he r e  a r e  di s put e d i s s ue s  of  ma t e r i a l  f a c t  a s  t o  t he  c l a i ms  of

vi ol a t i on of  t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t ,  br e a c h of

wa r r a nt i e s  of  me r c ha nt a bi l i t y  a nd f i t ne s s  f or  a  pa r t i c ul a r

pur pos e ,  a nd f a i l ur e  t o  wa r n.

The  Te nne s s e e  Supr e me  Cour t  ha s  c l e a r l y  s e t  f or t h  t he

pr ope r  s umma r y j udgme nt  s t a nda r d t o  be  a ppl i e d i n  Te nne s s e e .   The

e va l ua t i on of  a  s umma r y j udgme nt  mot i on mus t  a ddr e s s  t he s e

que s t i ons :  “ ( 1)  whe t he r  a  f ac t ual  d i s put e  e xi s t s ;  ( 2)  whe t he r  t he

di s put e d f a c t  i s  mat e r i al  t o  t he  out c ome  of  t he  c a s e ;  a nd ( 3)

whe t he r  t he  di s put e d f a c t  c r e a t e s  a  ge nui ne  i s s ue  f or  t r i a l . ”  

Byr d v.  Ha l l ,  847 S. W. 2d 208 ( Te nn. 1993) .  ( Empha s i s  i n  or i gi na l . )

The  hol di ngs  i n  Byr d ha ve  be e n s umma r i z e d by t hi s  Cour t

i n Ca noni e  Ene r gy,  I nc .  v .  Ki ng,  a n unpubl i s he d opi ni on of  t hi s

Cour t  f i l e d i n  Knoxvi l l e  on Ma r c h 1,  1996:
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[ S] umma r y j udgme nt  s houl d be  e mpl oye d whe r e  t he r e  i s  no
di s put e  ove r  t he  e vi de nc e  a nd t he r e  i s  no i s s ue  f or  a
j ur y t o de c i de .   Ra t he r ,  i t  i s  j us t  f or  t he  c our t  t o
a ppl y t he  l a w.   For  a  pa r t y  t o  a voi d s umma r y j udgme nt ,
i t  mus t  s how t ha t  t he  f a c t  i n di s put e  i s  ma t e r i a l ;
me a ni ng,  t hi s  f a c t  i s  one  t ha t  " mus t  be  de c i de d i n
or de r  t o  r e s ol ve  t he  s ubs t a nt i ve  c l a i m or  de f e ns e  a t
whi c h t he  mot i on i s  di r e c t e d. "   I f  s uc h a  di s put e d,
ma t e r i a l  f a c t  doe s  e xi s t ,  t he  c our t  " mus t  t he n
de t e r mi ne  whe t he r  t he  di s put e d ma t e r i a l  f a c t  c r e a t e s  a
ge nui ne  i s s ue  wi t hi n t he  me a ni ng of  Rul e  56. 03. "   He r e ,
" t he  t e s t  f or  ‘ ge nui ne  i s s ue ’  i s  whe t he r  a  r e a s ona bl e
j ur y c oul d l e gi t i ma t e l y r e s ol ve  t he  f a c t  i n  f a vor  of
one  s i de  or  t he  ot he r .   I f  t he  a ns we r  i s  ye s ,  s umma r y
j udgme nt  i s  i na ppr opr i a t e ;  i f  t he  a ns we r  i s  no,  s umma r y
j udgme nt  i s  pr ope r  be c a us e  a  t r i a l  woul d be  poi nt l e s s .
.  .  . "   Whe n a ppl yi ng t hi s  t e s t ,  " t he  c our t  i s  t o  vi e w
t he  e vi de nc e  i n  a  l i ght  f a vor a bl e  t o  t he  nonmovi ng
pa r t y a nd a l l ow a l l  r e a s ona bl e  i nf e r e nc e s  i n  hi s
f a vor . "   I t  i s  t he  bur de n of  t he  nonmovi ng pa r t y  t o
de mons t r a t e  t ha t  t he r e  a r e  no di s put e d,  ma t e r i a l  f a c t s
c r e a t i ng a  ge nui ne  i s s ue  f or  t r i a l  a nd t ha t  s umma r y
j udgme nt  i s  a ppr opr i a t e .

I n  r e vi e wi ng t he  or de r  f or  s umma r y j udgme nt ,  we  c hoos e

t o f i r s t  a ddr e s s  whe t he r  Mr .  Hunt  ha s  a  vi a bl e  c l a i m unde r  t he

Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  ( TCPA) .   The  TCPA i s  de s i gne d

t o pr omot e  pol i c i e s  t ha t  “ pr ot e c t  c ons ume r s .  .  .  f r om t hos e  who

e nga ge  i n  unf a i r  or  de c e pt i ve  a c t s  or  pr a c t i c e s  i n  t he  c onduc t  of

a ny t r a de  or  c omme r c e  i n  pa r t  or  whol l y wi t hi n t hi s  s t a t e . ”  

T. C. A.  47- 18- 102.   Ti r e  Ame r i c a  pr ovi de d Mr .  Hunt  wi t h e xa c t l y

t he  ki nd of  t i r e s  he  a s ke d t he m t o i ns t a l l .   As  a l r e a dy not e d,

Mr .  Hunt  r e que s t e d t ha t  Ti r e  Ame r i c a  “ put  t wo t i r e s  on t he  c a r

t ha t  we r e  t he  s a me  a s  t he  one s  t ha t  wa s  on t he r e  a nd t a ke  t he  t wo

be s t  one s  a nd put  t he m i n t he  r e a r . ”   Mr .  Hunt  l a t e r  e xpl a i ne d

t ha t  wha t  he  me a nt  wa s  f or  t i r e s  of  t he  s a me  wi dt h a nd he i ght  be

pl a c e d on t he  c a r .   Tha t  i s  e xa c t l y  wha t  Ti r e  Ame r i c a  di d.   Mr .
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Hunt  ne ve r  e xpr e s s e d a  de s i r e  f or  a  s pe c i f i c  br a nd na me  or

t r a c t i on r a t i ng.

Fur t he r mor e ,  nowhe r e  i n  t he  r e c or d i s  t he r e  a ny

e vi de nc e  t ha t  t he  Ti r e  Ame r i c a  s a l e s ma n ma de  a ny mi s r e pr e s e nt a -

t i ons  r e ga r di ng t he  qua l i t y  or  a ny c ha r a c t e r i s t i c s  of  t he  t i r e s .  

The  onl y r e pr e s e nt a t i on ma de  by t he  s a l e s ma n wa s  t ha t  t he  ne w

t i r e s  we r e  t he  s a me  wi dt h a nd he i ght  a s  t he  t i r e s  r e ma i ni ng on

t he  c a r .   Mr .  Hunt  ha s  pr e s e nt e d no e vi de nc e  t o  e s t a bl i s h a ny

unf a i r  or  de c e pt i ve  a c t s  by Ti r e  Ame r i c a .   The r e f or e ,  we  f i nd Mr .

Hunt  ha s  not  pr ove d a  c l a i m unde r  t he  TCPA.

Mr .  Hunt  a t t e mpt s  t o bol s t e r  hi s  c l a i m t ha t  t he

De f e nda nt s  vi ol a t e d t he  TCPA by a s s e r t i ng t ha t  t he  De f e nda nt s

a l s o vi ol a t e d Fe de r a l  D. O. T.  l a be l i ng r e qui r e me nt s .   Howe ve r ,  Mr .

Hunt  di d not  pl e a d t he s e  pr ovi s i ons  of  t he  Code  of  Fe de r a l

Re gul a t i ons  a s  r e qui r e d by Rul e  8. 05 of  t he  Te nne s s e e  Rul e s  of

Ci vi l  Pr oc e dur e .  Pl e a di ngs  a r e  ne c e s s a r y t o  a ppr i s e  pa r t i e s  of

c l a i me d a c t s  of  ne gl i ge nc e  a nd c ode  vi ol a t i ons .   Rul e  8 . 05 s t a t e s

t ha t  a ny s t a t ut e ,  or di na nc e ,  or  r e gul a t i on r e l i e d upon s ha l l  be

s t a t e d a nd c l e a r l y i de nt i f i e d.   The r e f or e ,  we  wi l l  not  a na l yz e

t he  r e gul a t i ons  a ppl i c a t i on t o  t hi s  a ppe a l .     

Mr .  Hunt  ne xt  c l a i ms  t ha t  t he  De f e nda nt s  vi ol a t e d t he

wa r r a nt i e s  of  me r c ha nt a bi l i t y  a nd f i t ne s s  f or  pa r t i c ul a r  pur pos e

by ma nuf a c t ur i ng a nd s e l l i ng t he  t r a c t i on B t i r e s .   The  i mpl i e d

wa r r a nt i e s  of  me r c ha nt a bi l i t y  a s s ur e s  a  buye r  t ha t  t he  goods
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pur c ha s e d wi l l  “ pa s s  wi t hout  obj e c t i on i n  t he  t r a de ”  a nd t ha t

t he y a r e  “ f i t  f or  t he  or di na r y pur pos e s  f or  whi c h s uc h goods  a r e

us e d. ”   T. C. A.  47- 2- 314.   Howe ve r ,  a  ma nuf a c t ur e r  i s  not  unde r

a ny dut y t o  ma nuf a c t ur e  onl y t he  s a f e s t  a nd be s t  pr oduc t

a va i l a bl e .   Ke r l e y v.  St a nl e y Wor ks ,  553 S. W.  2d 80

( Te nn. App. 1977) .   Mr .  Hunt  pr e s e nt s  no e vi de nc e  t ha t  t he  t r a c t i on

B t i r e s  we r e  obj e c t i ona bl e  wi t hi n t he  t i r e  t r a de .   I n f a c t ,  t he

onl y t e s t i mony r e ga r di ng t hi s  i s s ue  di s c l os e s  t ha t  e ve n t r a c t i on

C t i r e s  a r e  ma nuf a c t ur e d i n  t he  i ndus t r y.

Mr .  Hunt ’ s  e xpe r t  c oul d onl y t e s t i f y  t o  t he  f a c t  t ha t  a

t r a c t i on A t i r e  woul d s t op a  ve hi c l e  qui c ke r  t ha n a  t r a c t i on B

t i r e .   Nowhe r e ,  howe ve r ,  wa s  t he r e  e vi de nc e  t ha t  e ve n s ugge s t e d

t ha t  t he  t r a c t i on B t i r e s  we r e  not  f i t  f or  t he i r  or di na r y

pur pos e .   The r e  wa s  a l s o no pr oof  s ubmi t t e d t ha t  t he  t r a c t i on B

t i r e s  pur c ha s e d by Mr .  Hunt  di d not  pe r f or m a s  a  r e a s ona bl e

c ons ume r  woul d e xpe c t  t i r e s  of  t ha t  t r a c t i on r a t i ng,  a ge ,  mi l e a ge

a nd pr i c e  t o  pe r f or m.   Pa t t on v.  Mc Hone ,  822 S. W. 2d 608

( Te nn. App. 1991) .   

The  i mpl i e d wa r r a nt y of  me r c ha nt a bi l i t y  a l s o pr ovi de s

t ha t  goods  be  a de qua t e l y l a be l e d a nd c onf or m t o t he  pr omi s e s  ma de

on t he  l a be l .   T. C. A.  47- 2- 314( e ) &( f ) .   Ti r e  Ame r i c a  ha d l a be l s

on t he i r  t i r e  di s pl a ys  r e f e r e nc i ng t o t r a c t i on,  t r e a d we a r ,  e t c .  

The  s i de s  of  t he  t i r e s  t he ms e l ve s  s howe d a  t r a c t i on B r a t i ng.  

Mr .  Hunt  i nt r oduc e d no pr oof  t ha t  t he  l a be l s  on t he  t i r e s

mi s r e pr e s e nt e d a nyt hi ng a bout  t he  t i r e s .   The  t i r e s  we r e  l a be l e d
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t r a c t i on B a nd t he r e  i s  no e vi de nc e  t o  s ugge s t  t ha t  t he  t i r e s

pe r f or me d t o  t he  c ont r a r y.

The  i mpl i e d wa r r a nt y of  f i t ne s s  f or  pa r t i c ul a r  pur pos e ,

s t a t e s :

Whe r e  t he  s e l l e r  a t  t he  t i me  of  c ont r a c t i ng ha s  r e a s on
t o know a ny pa r t i c ul a r  pur pos e  f or  whi c h t he  goods  a r e
r e qui r e d a nd t ha t  t he  buye r  i s  r e l yi ng on t he  s e l l e r ’ s
s ki l l  or  j udgme nt  t o  s e l e c t  or  f ur ni s h s ui t a bl e  goods ,
t he r e  i s  .  .  .  a n i mpl i e d wa r r a nt y t ha t  t he  goods  s ha l l
be  f i t  f or  s uc h pur pos e .

T. C. A.  47- 2- 315.

Ti r e  Ame r i c a ’ s  s a l e s ma n ha d r e a s on t o  know t ha t  Mr .

Hunt  woul d us e  hi s  t i r e s  f or  nor ma l  dr i vi ng pur pos e s  a nd no pr oof

wa s  s hown t ha t  t he  t i r e s  we r e  not  f i t  f or  t ha t  pur pos e .   I n  or de r

f or  Mr .  Hunt  t o  de f e a t  t he  s umma r y j udgme nt  or de r  on a  c l a i m t ha t

t he  De f e nda nt s  br e a c he d a n i mpl i e d wa r r a nt y of  me r c ha nt a bi l i t y  or

f i t ne s s  f or  a  pa r t i c ul a r  pur pos e ,  Mr .  Hunt  i s  r e qui r e d t o  pr oduc e

s ome  e vi de nc e  t ha t  t he  t i r e s  we r e  s ome how de f e c t i ve  or  not  f i t

f or  t he  pur pos e  f or  whi c h i t  wa s  s ol d.   Ma s t e r s  By Ma s t e r s  v .

Ri s ht on,  863 S. W. 2d 702 ( Te nn. App. 1992) .   The r e f or e ,  wi t h no

e vi de nc e  t ha t  a  r e a s ona bl e  j ur y c oul d f i nd t o  s uppor t  t he

a s s e r t i on t ha t  t he  De f e nda nt s  vi ol a t e d t he  wa r r a nt i e s  of

me r c ha nt a bi l i t y  a nd f i t ne s s  f or  pa r t i c ul a r  pur pos e ,  a  c l a i m on

t hi s  i s s ue  mus t  f a i l .

Mr .  Hunt ’ s  f i na l  a r gume nt  i s  t ha t  he  ha s  a  t r i a bl e

c l a i m unde r  ne gl i ge nc e  a nd s t r i c t  l i a bi l i t y  f or  t he  De f e nda nt s '
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f a i l ur e  t o  wa r n.   I n  a  Te nne s s e e  pr oduc t s  l i a bi l i t y  c a s e  t he

pl a i nt i f f  mus t  s how t ha t  t he  pr oduc t  i n  que s t i on wa s  e i t he r

de f e c t i ve  or  unr e a s ona bl y da nge r ous  a t  t he  t i me  i t  l e f t  t he

c ont r ol  of  t he  ma nuf a c t ur e r  or  s e l l e r .   T. C. A.  29- 28- 105( a ) .  

Howe ve r ,  t hi s  Cour t  ha s  he l d t ha t  “ ' de f e c t i ve  c ondi t i on '  a s  t he

t e r m i s  c ont e mpl a t e d by t he  Ac t  ha s  no a ppl i c a t i on t o  t he

or di na r y f a i l ur e  t o  wa r n c a s e . ”   Goode  v.  Ta mko As pha l t  Pr oduc t s ,

I nc . ,  a n unpubl i s he d opi ni on of  t hi s  Cour t  f i l e d i n  Knoxvi l l e  on

Se pt e mbe r  30,  1988.   A pl a i nt i f f  i n  a  f a i l ur e  t o  wa r n c a s e  i s

s t i l l  r e qui r e d t o  s how t ha t  t he  pr oduc t  wa s  unr e a s ona bl y

da nge r ous .   

The  Te nne s s e e  Pr oduc t s  Li a bi l i t y  Ac t  de f i ne s  a n

unr e a s ona bl y da nge r ous  pr oduc t  a s  f ol l ows :

" Unr e a s ona bl y da nge r ous "  me a ns  t ha t  a  pr oduc t  i s
da nge r ous  t o  a n e xt e nt  be yond t ha t  whi c h woul d be
c ont e mpl a t e d by t he  or di na r y c ons ume r  who pur c ha s e s  i t ,
wi t h  t he  or di na r y knowl e dge  c ommon t o t he  c ommuni t y a s
t o i t s  c ha r a c t e r i s t i c s ,  or  t ha t  t he  pr oduc t  be c a us e  of
i t s  da nge r ous  c ondi t i on woul d not  be  put  on t he  ma r ke t
by a  r e a s ona bl y pr ude nt  ma nuf a c t ur e r  or  s e l l e r  a s s umi ng
t ha t  he  kne w of  i t s  da nge r ous  c ondi t i on.

T. C. A.  29- 28- 102( 8) .

The  Ac t  pr ovi de s  f or  t wo t e s t s  i n  de t e r mi ni ng whe t he r  a  pr oduc t

i s  unr e a s ona bl y da nge r ous :  t he  c ons ume r  e xpe c t a t i on t e s t  a nd t he

pr ude nt  ma nuf a c t ur e r  t e s t .
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Unde r  t he  c ons ume r  e xpe c t a t i on t e s t  a  pr oduc t  i s

de t e r mi ne d t o  be  unr e a s ona bl y da nge r ous  i f  i t  woul d be  “ da nge r ous

t o a n e xt e nt  be yond t ha t  whi c h woul d be  c ont e mpl a t e d by t he

or di na r y c ons ume r  who pur c ha s e s  i t ,  wi t h  t he  or di na r y knowl e dge

c ommon t o t he  c ommuni t y a s  t o i t s  c ha r a c t e r i s t i c s . ”   Ra y by

Hol ma n v.  Bi c  Cor p. ,  925 S. W. 2d 527 ( Te nn. 1996) ( c i t i ng

Re s t a t e me nt  Se c ond of  Tor t s ) .   The  pl a i nt i f f  i s  r e qui r e d t o

e s t a bl i s h wha t  a n or di na r y c ons ume r  pur c ha s i ng t he  pr oduc t  woul d

e xpe c t .   Mr .  Hunt  ha s  f a i l e d t o  pr ovi de  a ny e vi de nc e  t o  e s t a bl i s h

wha t  a n or di na r y c ons ume r  woul d e xpe c t  f r om t he  pur c ha s e  of  a

t r a c t i on B t i r e .   Al t hough not  e vi de nc e  of  c ons ume r  e xpe c t a t i on,

t hi s  Cour t  woul d r e a s ona bl y gue s s  t ha t  a n or di na r y c ons ume r  woul d

e xpe c t  a  t r a c t i on B t i r e  t o  pe r f or m l i ke  a n or di na r y t i r e  e xc e pt

wi t h l e s s  t r a c t i on t ha n a  t r a c t i on A t i r e  a nd mor e  t r a c t i on t ha n

a  t r a c t i on C t i r e .   We  s e e  no pr oof  a nywhe r e  i n  t he  r e c or d t ha t

t he  t i r e s  i n  que s t i on pe r f or me d i n  a  c ont r a r y ma nne r .   

Si nc e  Mr .  Hunt  pr ovi de s  no pr oof  t ha t  t he  t i r e s  a r e

unr e a s ona bl y da nge r ous  unde r  t he  c ons ume r  e xpe c t a t i on t e s t  he

mus t  a l t e r na t i ve l y t ur n t o  t he  pr ude nt  ma nuf a c t ur e r  t e s t .   “ [ T] he

pr ude nt  ma nuf a c t ur e r  t e s t  r e qui r e s  pr oof  a bout  t he  r e a s ona bl e ne s s

of  t he  ma nuf a c t ur e r  or  s e l l e r ’ s  de c i s i on t o  ma r ke t  a  pr oduc t

a s s umi ng knowl e dge  of  i t s  da nge r ous  c ondi t i on. ”   Ra y,  s upr a .  

Es s e nt i a l l y t hi s  r e qui r e s  a  r i s k- ut i l i t y a na l ys i s .   The  r i s k-

ut i l i t y  a na l ys i s  i s  ba s e d on c ons i de r a t i on of  us e f ul ne s s ,  c os t s ,

s e r i ous ne s s  a nd l i ke l i hood of  pot e nt i a l  ha r m,  e t c .   Ra y,  s upr a .  

Aga i n,  no e vi de nc e  a ppe a r s  i n  t he  r e c or d t ha t  s hows  t he  r i s k of
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pr oduc i ng a nd s e l l i ng t r a c t i on B t i r e s  out we i ghi ng t he i r  ut i l i t y .  

Fur t he r mor e ,  t he  f a c t  t ha t  t r a c t i on B t i r e s  a r e  ma nuf a c t ur e d a nd

s ol d t hr oughout  t he  i ndus t r y,  a l t hough not  di s pos i t i ve ,  a dds

gr e a t  we i ght  t o  t he  De f e nda nt s '  s i de  of  t he  s c a l e .   The r e f or e ,  i n

t he  f a c e  of  no pr oof  t o  t he  c ont r a r y t he  t r a c t i on B t i r e s  we r e

not  unr e a s ona bl y da nge r ous  a nd,  t hus ,  Mr .  Hunt  ha s  no t r i a bl e

c l a i m unde r  a  t he or y of  f a i l ur e  t o  wa r n.

Mr .  Hunt  ha s  done  not hi ng i n  t hi s  s ui t  but  e s t a bl i s h

t ha t  t r a c t i on A t i r e s  wi l l  s t op a  c a r  qui c ke r  t ha n t r a c t i on B

t i r e s .   We  c a n f i nd no e vi de nc e  i n  t he  r e c or d t ha t  e s t a bl i s he s

a ny wr ongdoi ng on t he  pa r t  of  t he  De f e nda nt s .   Br i dge s t one /

Fi r e s t one  ha s  c l e a r l y  not  vi ol a t e d t he  unr e a s ona bl y da nge r ous

s t a nda r d by ma nuf a c t ur i ng t r a c t i on B t i r e s  a nd Ti r e  Ame r i c a  di d

not  a c t  i n  a  de c e pt i ve  ma nne r  but  onl y pr ovi de d Mr .  Hunt  wi t h

wha t  wa s  a s ke d.   I n  l i ght  of  t he  c ompl e t e  l a c k of  e vi de nc e  t o

s uppor t  a ny of  Mr .  Hunt ’ s  c l a i ms  we  f i nd no e r r or  i n  t he  Tr i a l

Cour t ’ s  us e  of  t he  Te nne s s e e  s umma r y j udgme nt  s t a nda r d.   

For  t he  r e a s ons  s t a t e d a bove ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  gr a nt i ng Ti r e  Ame r i c a ,  I nc . ,  a nd Br i dge s t one / Fi r e s t one ,

I nc . ,  s umma r y j udgme nt  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or

c ol l e c t i on of  c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t

Mr .  Hunt .

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cl i f f or d E.  Sa nde r s ,  Sp. J .


