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OPINION

Thisisamalicious prosecution case. Inthesuit underlying the maicious prosecution claim,
thetrial court ruled in amanner favorableto the Appdlees, and thetrial court’ sruling was reversed
on appeal by this Court. In the subsequent malicious prosecution action, the trial court granted
summary judgment in favor of the Defendant/Appellees. Based on the trial court’s ruling in the
underlying lawsuit, wefind that thetrial court in thiscase properly granted summary judgment, and
therefore affirm.

In 1990, Appellee Kenneth Owen King (“King’) and Appellant Kitsie Lee Hendrix
(“Hendrix”) were in the process of getting adivorce. Hendrix eventually retained Appellee James
S. Cox (“Cox”) to replace her original attorneys in the divorce action. Appdlee Scott F. May
(“May”) represented King.

In December, 1990, after representing Hendrix for approximately four months, Cox withdrew
as her divorce attorney. Hendrix then temporarily retained her previous attorneys. Cox then sued
Hendrix for unpaid attorneys' fees. Hewasrepresented by hislaw partner, AppelleeRussell Fowler
(“Fowler”). On January 28, 1991, Cox and Hendrix agreed to a consent judgment awarding him
$23,017.16.

At the time, King and Hendrix had a marital residence located at 811 Sweetbriar, in
Memphis, Tennessee (“ Sweetbriar”). The property was owned astenants by the entirety. Cox filed
to levy execution upon Hendrix’ interest in Sweetbriar in satisfaction of the consent judgment. On
February 19, 1991, after a hearing in which both Cox and Hendrix were represented and in which
oral argumentswere heard, the Chancery Court ordered that Hendrix’ interest in Sweetbriar be sold.
That same day, Cox filed to garnish Hendrix’ account at National Bank of Commerce, which
contained fundstotaling $1,368.95. On March 7, 1991, the bank answered that the garnishment had
been accomplished. Thesaleof Hendrix’ Sweetbriar interest occurred on March 14, 1991. Hendrix
did not appear or bid at the sale, and Cox bought her interest for $3,500.

On April 8, 1991, Cox filed aMotion to Confirm Sale, and to Divest and Vest Title. He sent
aletter to May to the effect that King's interests would be better protected if King supported the
motion. May advised King that he should do so, and King agreed.

On April 17, 1991, Hendrix hired Stevan Black (“Black”) to represent her. The next day,
the hearing on Cox’ motion was held. That morning, May filed a Petition of Co-owner to Confirm

Sale and Divest and Vest Title. Hendrix appeared in court with Black. When May handed Black



a copy of his petition, Black requested a continuance in order to read the petition and prepare a
response. In order to avoid a continuance, May withdrew the petition. Black stated that he might
call either May or King aswitnesses during the hearing, and consequently they were excluded from
the courtroom. They were not called as witnesses and | eft after the hearing was over.

During the hearing, Black opposed confirmation of the sale on the basisthat no nulla bona
return had been made on Hendrix’ personalty before Cox levied execution on her redlty, asrequired
by Tennessee Code Annotated § 26-3-101. Fowler, representing Cox, argued that it was now too
late to object to the sale. Black responded that his argument would have been premature earlier
because case law held that land and personalty can be levied on at the same time so long as the
personalty is sold first. The court responded:

THE COURT: I'm familiar with that statute. But | think the idea behind it

was that you could do it at the same time but if you had it all at one time then you

exhaust the personalty before youwent ontheland. That wastheideabehindit. So,

I’m familiar with it, very familiar with it.

The court overruled the objection and confirmed the sale.

Hendrix appealed thedecision. ThisCourt ruled that it was a*” requirement that the sheriff’s
returnindicate no personal property isto befound in hiscounty beforerealty can be executed upon.”
James S. Cox & Assocs. v. King, No. 020A1-9109-CH-00213, 1992 WL 58498, at *2 (Tenn. App.
Mar. 27, 1992). Because no such return had been made, this Court reversed the trial court’s order
to sell Hendrix’ interest in Sweetbriar and the order confirming that sale. 1d. at *2-3.

Before this Court issued its decision, Hendrix and King entered into a marital dissolution
agreement and their divorce becamefinal. Cox’ judgment against Hendrix was paid by fundsfrom
King and from Hendrix’ bond for a prematurdy-filed redemption suit.

Subsequently, Hendrix filed thislawsuit for malicious prosecution and outrageous conduct
against the law firm of James S. Cox & Associates and individually against Cox, Fowler, May, and
King (“Defendant/Appellees’). Hendrix alleged that they had maliciously and without probable
causelevied execution on Hendrix’ interestin Sweetbriar whenthey knew that they could not do so
without first acquiring anullabonareturn. Hendrix asserted that May and King acted in furtherance
of the malicious prosecution by supporting Cox’ motion to confirm the sale of Sweetbriar.

The defendants in the malicious prosecution action moved for dismissal or for summary

judgment. After ahearing, the trial court denied summary judgment on the malicious prosecution



issue but granted summary judgment on the charge of outrageous conduct. The defendants
subsequently moved the court to reconsider its denid of summary judgment on malicious
prosecution. After another hearing, thetrial court granted the defendants summary judgment onthe
allegations of malicious prosecution. In its order, the court found:
From the pleadings, affidavits, and depositions filed in this cause and the
entire record, including briefs of all parties, the Court is of the opinion that in the

prior civil proceeding in the case of Cox v. Hendrix the defendants had probable
cause to undertake or participate in the civil proceedings against the plaintiff.

The Court further finds that at the hearing on the petition of the defendant

Cox to confirmthe Clerk and Master sale (April 18,1991) Chancellor Aaron Brown,

in considering said petition, announced to the parties that he was familiar with the

law pertaining to execution and ruled on the said petition based on hisunderstanding

of thelaw and the facts. This Court isof the opinion that the parties (the defendants

herein) had aright to rely on the statement and ruling of sad Chancdlor: that said

ruling is conclusivethat there was probable cause to bring said civil proceeding, and

said ruling was not procured by fraud.

Asto the defendant King only, the Court further finds that said defendant in

good faith sought the advice of an attorney before participating in the civil

proceeding against the plaintiff. The Court further finds that the defendant King

madeafull, fair and complete disclosureto hisattorney of the pertinent materid facts

of which hehad knowledge tending to provethecivil allegationsagainst the plaintiff,

and thereafter said defendant acted upon the advice of his attorney and in the belief

of the plaintiff’sliability.

From thisdecison, Hendrix now appeals. On apped, Hendrix arguesthat there were genuineissues
of material fact which should have precluded the trid court’ sgrant of summary judgment.

A motionfor summary judgment should be granted whenthe movant demonstratesthat there
are no genuineissues of material fact and that the moving party is entitled to ajudgment as amatter
of law. Tenn. R. Civ. P. 56.03. The party moving for summary judgment bears the burden of
demonstrating that no genuine issue of material fact exists. Byrd v. Hall, 847 SW.2d 208, 211
(Tenn. 1993). Onamotion for summary judgment, the court must takethe strongest legitimate view
of the evidence in favor of the nonmoving party, allow al reasonable inferences in favor of that
party, and discard al countervailing evidence. Id. at 210-11. Summary judgment is only
appropriate when the facts and the legal conclusions drawn from the facts reasonably permit only
one conclusion. Carvell v. Bottoms, 900 SW.2d 23, 26 (Tenn. 1995). Since only questions of law
are involved, there is no presumption of correctness regarding a trial court's grant of summary
judgment. 1d. Therefore, our review of thetrial court’s grant of summary judgment is de novo on

the record before this Court. 1d.

In order for aplaintiff to prevail in an action for malicious prosecution, he must prove that



(1) the defendant initiated a previous suit or judicial proceeding without probable cause, (2) the
defendant acted with malice in bringing the suit or proceeding, and (3) the earlier suit or proceeding
ended in a result which favored the plaintiff in the malicious prosecution action. Lantroop v.
Moreland, 849 SW.2d 793, 797 (Tenn. App. 1992). “Probable causeis the linchpin of malicious
prosecution.” Carter v. Baker’s Food Rite Store, 787 SW.2d 4, 6 (Tenn. App. 1989). Probable
cause is established when there exists “such facts and circumstances sufficient to excite in a
reasonable mind the belief that the accused is guilty of the crime charged.” Roberts v. Federal
Express Corp., 842 SW.2d 246, 248 (Tenn. 1992). Furthermore, “[p]robable cause is to be
determined solely from an objective examination of the surrounding facts and circumstances.” 1d.

In this malicious prosecution case, the trial court granted summary judgment to the
Defendant/Appelleesin this case solely on the basis that probabl e cause existed for the decision to
levy execution on Hendrix’ interest in Sweetbriar. This finding was based on the fact that the
Chancellor who ordered and confirmed the sale considered the applicable law during the
confirmation hearing and ruled in Cox’ favor. Thetria court found that thisinitial ruling in Cox’
favor created a presumption of probable cause.

Probabl e cause in amalicious prosecution action was considered in Memphis Gayoso Gas
Co.v. Williamson, 56 Tenn. 314 (1872), overruled on other groundsby Robertsv. Federal Express
Corp., 842 SW.2d 246, 249 (Tenn. 1992)." In the underlying suit, in Memphis Gayoso, the
defendantsin the malicious prosecution case had initially been successful inobtaining aninjunction
andin having it made permanent. However, thelower court’ sruling wasreversed when an opposing
party appealed to the United States Supreme Court. 1d. at 323-24. In Memphis Gayoso, the
Tennessee Supreme Court found that “the great weight of authority may be regarded as having
established the rule that the judgment of a court of competent jurisdiction, in favor of the plaintiff
below, after reversd inahigher court, isto be taken as prima facie evidence of probable cause.” Id.
at 323. Such evidence can only be rebutted by a showing that the judgment was procured through
fraud. Seeid. at 323-24, 340. See also Christian v. Lapidus, 833 SW.2d 71, 74 (Tenn. 1992) (“.

.. ajudgment in favor of the original plaintiff is conclusive of probable cause, unless procured by

'Roberts only overruled Memphis Gayoso Gas to the extent that it held that the
determination of the reasonableness of a defendant’ s actionsin relation to the question of
probable cause, once the facts had been found by the jury, was to be determined by the court.
Roberts, 842 S.\W.2d at 249.



fraud.”).

In addition, an analogous issue is discussed in Hall v. Hodge, C.A. No. 215, 1990 WL
131446 (Tenn. App. Sept. 14, 1990) inwhich theplaintiff Hall filed amalicious prosecution claim
againstan attorney. Hall alleged that, in theunderlying suit, the attorney had filed an action without
making areasonableinquiry into thefactsand legal basesfor that suit. The underlying suit wasnon-
suited, but Hall sought sanctions against the attorney for allegedly violating Rule 11 of the
Tennessee Rules of Civil Procedure. Thetrial court in the underlying suit had ruled against Hall in
his application for sanctions. Id. at *2. This Court found:

In deciding the Rule 11 motion in the underlying case, the trial court was
required to consider the issue of whether the complaint in the underlying case was

filed by the parties and the attorney after making reasonable inquiry and was well-

grounded in fact and warranted by existing law or an extension thereof. The trial

court foundthisissueintheaffirmative. Thisconclusivdy precludesany finding that

the underlying suit was filed without probable cause and with malice.

Id. at *3. Thusajudicia finding in favor of the plaintiff in the underlying suit is evidence that
probable cause existed to bring that suit, evenif the defendant finally prevails.

Other jurisdictions have also ruled that ajudgment for aplaintiff, evenif reversed on appeal,
Isevidence of probable cause, rebuttable only upon ashowing that the first judgment was procured
through fraud. See Berger v. North Am. Co. for Life& Health Ins,, 694 F.2d 233, 235-36 (11th
Cir. 1982); Visco v. First Nat'l Bank, 415 P.2d 902, 906 (Ariz. Ct. App. 1966); Goldstein v.
Sabella, 88 So. 2d 910, 911-12 (Fla 1956); Colquitt v. Network Rental, Inc., 393 S.E.2d 28, 30 (Ga.
Ct. App. 1990); Keefev. Aluminum Co. of Am., 519 N.E.2d 955, 956 (I1l. App. Ct. 1988); Laughlin
v. St. Louis Union Trust Co., 50 SW.2d 92, 93 (Mo. 1932).

In the unpublished case Brannon v. Pyle, No. 03A01-9506-CV-00199, 1995 WL 571885
(Tenn. App. Sept. 29, 1995), this Court considered whether the presumption of probable cause
created by an initial favorable determination should be “conclusive” or “prima facie” The

conclusive presumption was described as follows:

(1) The conviction, although reversed on appesal, is conclusive evidence of the
existenceof probabl e cause, unlessobtained by fraud, perjury or other corrupt means.

Brannon at *5. The primafacie presumption was also described:
(2) The overturned conviction is prima facie evidence, creating a presumption of
probabl ecause, which the plaintiff may rebut by providing competent and convincing

evidence which dearly overcomesit.

Id. The Brannon court acknowledged that the “conclusive presumption” was the majority rule.



Nevertheless, it adopted the minority view, that afavorableinitial ruling creates only aprimafacie
presumption of probable cause which may be overcome by “competent and convincing evidence.”
Id.

In this case, we need not reach the issue of whether the presumption of probable cause is
conclusive or prima facie, because Hendrix has not presented proof sufficient to overcome the
presumption under either rule. Here, the question of law at issue was argued before thetrial court
by counsel for both parties. The factswere fully presented to the trial court, including the fact that
no nulla bona return had been made. Hendrix’ attorney argued the correct law, that in the absence
of anulla bonareturn, no levy could be made on the realty. The issue was specifically addressed
by the trial court, with a ruling favorable to the Defendant/Appellees. The only evidence to rebut
the presumption of probablecauseisthe eventual reversal of thetrial court’ sdecision by this Court.
In and of itself, areversal by this Court is insufficient to overcome the presumption under ether
standard; otherwise, every decision reversed by this Court could form the basis for a malicious
prosecution claim. Therefore, the evidence was insufficient for atrier of fact to find that Hendrix
had satisfied an essential element of her malicious prosecution claim, lack of probable cause, and
the trial court properly granted summary judgment in favor of the Defendant/Appellees.

Thedecision of the trial court isaffirmed. Costs are assessed against Appellant, for which

execution may issue if necessary.

HOLLY KIRBY LILLARD, J.
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W. FRANK CRAWFORD, P.J., W.S.
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