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PlaintiffsEnGeniusEntertainment, Inc., and Penczner Productions, Inc. (collectively,
“EnGenius’), appeal the trial court’s order which dismissed their complaint against Defendants/
AppelleesW. W. Herenton, the City of Memphis, Jim Rout, and Shelby County. Wereversein part
the trial court’s judgment based on our conclusion that EnGenius' s complaint, when construed
liberally in favor of EnGenius, states claims against the Defendants for breach of implied contract

and promissory estoppel.

|. EnGenius's Complaint

EnGenius s 43-page complaint asserted clams for breach of contract (counts | and
I1), breach of implied contract (count I11), promissory estoppel (count 1V), “arbitrary and capricious
conduct” (count V), and injunctive and declaratory relief (count VI). Aspertinent to thisappeal, the

complaint contained the following dlegations:

In 1993, the Defendants deci ded to seek aprivate devel oper to design, construct, and
operate improvements to 121,000 square feet of undeveloped leasehold space in The Pyramid, a
public arenain downtown Memphis. To thisend, the Defendants prepared and issued aRequest for
Proposals (“RFP”) for development of the space. The RFP provided that, upon selection of a
developer, the specific rent structure would be negotiated between the parties. The RFP aso
provided that the term of the devel opment contract would be negotiable but would * not exceed 20
years; a 10 year initial term with two renewal periods of 5 years each.” The RFP required the
selected devel oper to spend approximately $10 million on certain permanent improvementsto the
leasehold space, includinganinclined el evator, which would becomethe property of the Defendants

upon installation.

InJune 1993, the Defendants sent RFP’ sto morethan 200 potential devel opersacross
the nation, including EnGenius. EnGenius, along with two other potential developers, submitted
proposals to develop the leasehold space by the August 30, 1993, deadline. EnGenius's proposal
described a high-tech family enterta nment theme park, to be known asthe Island Earth EcoCenter.
At the request of the Defendants, EnGenius formally presented its proposal to the Defendants

respective mayors, Herenton and then Mayor William N. Morris, at a meeting held on October 28,



1993.

By letter dated December 22, 1993, Mayors Herenton and Morris sent EnGenius a
letter informing it that its proposal had been sdected, provided that EnGenius could prove its

financial capability to develop the project in accordance with its proposal:

Following presentations for development of the leasehold space at
ThePyramid, our administrations have carefully wei ghed the benefits
of each proposal, their creativity, and most of al, their potentia to
create auniquetourig atraction for Memphis and Shelby County.

Asaresult of this review, we have concluded that your partnership
represents our best opportunity to achieve our goals for this space.
Beforemaking afinal selection, wewill give your partnership 60 days
to prove your financial capability to develop this project in
accordance with your proposal. If this financial benchmark can be
reached, we shall begin immediately thereafter to prepare acontract

between city and county governmentsand your company for thelease
and development of this space.

In January 1994, the Defendants publicly announced that EnGenius had been chosen to devel op the
leasehold spacein The Pyramid. Thefollowing month, EnGeniusrepresentativesattended ameeting
with representatives of the Defendants at which EnGenius demonstrated its financial capability to

complete the project.

Despite EnGenius s demondration of itsfinancial capability to develop the project,
the Defendants refused or ignored EnGenius's repeated requests to discuss the terms of a lease
agreement. Instead, in April 1994, Mayors Herenton and Morris decided to revive an entity known
as the Public Building Authority (“PBA”) and to delegate to the PBA the responsibility for
developing the leasehold space in “a non-political, less bureaucratic manner.” When EnGenius
representatives expressed concern over this delay, City and County officials assured them that the
Defendantsdid not intend to reopen the RFP process, that EnGenius s plan to develop The Pyramid
had been chosen, and that EnGenius' s plan was the only plan that the PBA would consider. Based
upon these representations, EnGenius expended additional time and effort to make further

presentations to the PBA.

EnGenius representatives first met with the chairman of the PBA in July 1994. At



that time, the PBA chairman expressed his view that the City and the County, and not EnGenius,
should fund the permanent improvements to The Pyramid. At the PBA’s first public meeting in
August 1994, EnGenius again made aformal presentation of its plan to develop atheme parkin The
Pyramid. In September 1994, Jim Rout was elected to replace William N. Morris as Mayor of
Shelby County. EnGenius representatives also attended a PBA meeting held in October 1994 a
which EnGenius presented the details of its plan to finance the development project, as well as

technological aspects of the project.

Despitetheir representationsto the contrary, during thefall of 1994 City and County
officia sbegan discussionswith other devel opersregarding proposal sto devel op The Pyramid space.
In February 1995, City and County attorneys recommended rejecting EnGenius s financing plan,
ostensibly because the plan did not comply with the RFP’ srequirement that the devel opment plan
“not require any investment by city and county governments.” In contrast to the attorneys
recommendation, EnGenius representatives maintained that EnGenius's financing plan did not
require any investment by the City or the County. Nonetheless, at aMarch 1995 meeting, the PBA
adopted a resolution rejecting EnGenius' s devel opment plan and recommending that the City and
the County pursue and eval uate alternative proposal sfor deve opment of the leasehold spacein The
Pyramid. Although the PBA’ s stated reason for rejecting EnGenius' sdevel opment plan wasthat it
might require some leve of financial involvement of the City and the County, the PBA’s
recommendation that the City and the County pursue alternative development proposals called for
the City and the County to make a $10 million capital investment in The Pyramid by funding the

permanent improvements to the building.

In May 1995, the Defendants formally notified EnGeniusthat they were considering
other proposals for development of the leasehold space and that EnGenius would be required to
make another forma presentation in order to receive further consideration of its plan. The

Defendants represented that this new process would culminate in the selection of a developer.

On July 10, 1995, EnGenius again made a formal presentation to the Mayors
regarding its plan to develop a family-oriented indoor theme park called Island Earth EcoCenter.

In addition to presenting detailed plans and a video presentation regarding its creative concept,



EnGenius presented acomprehensivefeasbility study of the project dong with adraft of aproposed
lease agreement. At the request of the City and the County, EnGenius later made another

presentation at which it provided additional information.

In October 1995, the Defendants again notified EnGenius that it had been selected
as the developer of The Pyramid space. In addition to both Mayors' verbal representations that
EnGenius had been selected and that the Defendants would proceed to negotiate a lease with

EnGenius, EnGenius received the following letter from Mayor Rout’ s assistant:

| am pleased that as a result of Mayor Herenton and Mayor Rout’s
deliberations, your company has been selected as the vehicle for

development of The Pyramid’s“attraction space.” Y our innovative
concept and the strength of your management team were the critical
factorsin thisdecisionand all of uswho have worked on this project
are confident that Island Earth will become a highly successful,
entertaining, cutting edge &traction for our community. Beginning
next week, welook forward to finalizing the contractual arrangement
between your company and the City and County governments so that
we can begin development of this project as soon as possible.

Based on these representations by the Defendants, EnGenius began to spend time and effort
finalizing thelease, detailing plansfor construction, and negotiating with various entitiesto provide
the services needed to complete the project. The Defendants encouraged EnGenius to begin

negotiations with third-party vendors in order to keep the project on a “fast track.”

The Defendants, meanwhile, retained outside counsel to draft the lease agreement
with EnGenius InNovember 1995, theDefendants’ counsel informed EnGeniusthat the Defendants
were demanding a $50,000 “non-refundable fee” for the right to negotiate with the Defendants.
Taking the position that it already had acquired the right to enter into a lease agreement with the
Defendants by virtue of its selection as the devel oper of the leasehold space, EnGenius refused to
pay the $50,000 fee. Around this time, Mayor Herenton told a Memphis newspaper, The
Commercial Appeal, that he had concerns about awarding a long-term lease to a private devel oper
and that it might be best to maintain governmental control of The Pyramid. At a meeting held
November 30, 1995, Mayor Herenton allegedly advised EnGenius that the City simply could use

EnGenius' s ideas and documentation to build the project without compensating EnGenius.



Mayor Herenton subsequently cancel ed apress conferencewhich had been schedul ed
to announce EnGenius' s selection asdevel oper of The Pyramid space. By |etter dated December 21,
1995, Mayors Herenton and Rout terminated any further negotiations with EnGenius, informing it
that “the Request for Proposal process . . . has come to a conclusion. No selection of a developer

isbeing made.” Thislawsuit followed.

Il. EnGenius s Breach of Contract Claims

In support of its breach of contract claims, EnGenius made the following assertions:

COUNT |

(BREACH OF CONTRACT)

170. TheRFP constituted asolicitation of offersto develop
the Leasehold Space in The Pyramid.

171. EnGenius responded to the RFP with an offer to
develop the Island Earth EcoCenter in the Leasehold Space.
EnGenius's offer included not only the development of family-
oriented high-tech attractions, but aso the development of
Improvements to the infrastructure of The Pyramid.

172. Pursuant to the terms of EnGenius's offer, the
estimated cost of the devel opment, approximately $24.5million, was
to be financed soley through private investment.

173. By letter dated December 22, 1993, the City and
County acting through their authorized representatives, Mayor
Herenton and Mayor Morris, accepted EnGenius's offer, forming a
binding agreement pursuant to which EnGenius was sdected as the
developer of the Leasehold Space, thereby acquiring the exclusive
right to develop and operate the Island Earth EcoCenter and related
attractions in the Leasehold Space of The Pyramid.

174. The agreement between EnGenius and the City and
County was subject only to the condition subsequent that EnGenius
demonstrate its financial capability to develop the project.

175. EnGenius satisfied the condition subsequent on or
about February 28, 1994, but the City and County, acting through the
PBA, Mayor Herenton and Mayor Morrisrefused to permit EnGenius
to proceed with devel opment of the Leasehold Space.

176. Theaforementioned actsof thePBA, Mayor Herenton
and Mayor Morrisin preventing EnGeniusfrom performing under the
contract were arbitrary and capricious, in bad faith, and constituted a



breach of the City and County' s agreement to permit EnGenius to
develop the Leasehold Space of the Pyramid.

COUNT II

(BREACH OF CONTRACT)

184. Inorabout March 1995, the City and County proposed
amodification of itsagreement with EnGenius, pursuant towhich the
City and County would spend up to $10 million on improvementsto
the infrastructure of The Pyramid, with EnGenius financing the
remaining cost of the development of the Island Earth EcoCenter and
related attractions through private investment.

185. Pursuant to the terms of the proposed modification,
EnGenius acquired the exclusive rights to lease the L easehold Space
and to develop and operate the Island Earth EcoCenter and related
attractionsin the Leasehold Space of The Pyramid for a period of 20
years.

186. EnGeniusagreed to thisproposed modification of the
contract, but thereafter the City and County breached their agreement
by refusing to lease the space to EnGenius.

187. The aforementioned acts of the City and County and
their authorized representatives were arbitrary and capricious, and
otherwise constituted a breach of the City and County’ sobligation to
deal with EnGenius fairly and in good faith to proceed with the
development of the L easehold Space of the Pyramid.

Our supreme court recently set forth the standard to be applied by acourt in ruling
on a motion to dismiss a complaint pursuant to rule 12.02(6) of the Tennessee Rules of Civil

Procedure:

A motion to dismiss for failure to state a claim upon which
relief can be granted teststhe sufficiency of the complaint. The basis
for the motion is that the dlegations contaned in the complaint,
considered alone and taken astrue, areinsufficient to stateaclaim as
a matter of law. The motion admits the truth of all relevant and
material allegations, but asserts that such facts do not constitute a
causeof action. Inresolving theissuesin thisappeal, wearerequired
to construethe complaint liberally inthe plaintiff’ sfavor and takethe
allegations of the complaint as true.

Pursell v. First Am. Nat’| Bank, 937 S.W.2d 838, 840 (Tenn. 1996).

Applying the foregoing standard, which requires us to accept all factual allegations



astrue, we concludethat EnGenius scomplaint failsto state acause of action for breach of contract.
In asserting its breach of contract claims, EnGenius relies on the existence of at least three
documentsto establish the existence of a contract: the RFP issued by the Defendants; EnGenius's
responseto the RFP; and | etters from the Defendants informing EnGenius that it had been selected
as the successful developer. The allegations of EnGenius's complaint and these documents,
however, makeclear that the parties al so contempl ated the subsequent execution of aformal contract
memorializing the parties agreement. The Restatement (Second) of Contracts addresses the

guestion of whether a contract exists a this stage in the parties’ negotiations:

8§27. Existence of Contract Where Written Memorial is
Contemplated

Manifestations of assent that are in themsdves sufficient to
conclude a contract will not be prevented from so operating by
thefact that the partiesalso manifest an intention to prepareand
adopt a written memorial thereof; but the circumstances may
show that theagreements arepreliminary negotiations.

Comment:

a. Partieswho plan to make afinal writteninstrument as
theexpression of their contract necessarily discussthe proposed terms
of the contract before they enter into it and often, before the final
writing is made, agree upon al the terms which they plan to
incorporate therein. This they may do orally or by exchange of
several writings. It is possible thus to make a contract the terms of
which include an obligation to execute subsequently a final writing
which shall contain certain provisions. If parties have definitdy
agreed that they will do so, and that the final writing shall contain
theseprovisionsand no others, they havethen concluded the contract.

b. On the other hand, if either party knows or has reason
to know that the other party regards the agreement asincomplete and
intends that no obligation shall exist until other termsare assented to
or until the whole has been reduced to another written form, the
preliminary negotiations and agreements do not constituteacontract.

Restatement (Second) of Contracts 8 27 (1979).

As explaned by another authority,

Itisquite possiblefor partiesto make an enforceabl e contract binding
them to prepare and execute a subsequent final agreement. In order
that such may be the effect, it is necessary that agreement shall have
been expressed on all essential termsthat areto beincorporated inthe
document. That document is understood to be a mere memoria of



the agreement already reached. If the document or contract that the
parties agree to make is to contain any material term that is not
aready agreed on, no contract has yet been made; the so-called
“contract to make a contract” is not acontract at all.

1 Arthur L. Corbinetal., Corbin on Contracts 8§ 2.8, at 133-34 (Rev. ed. 1993) (footnotes omitted).

Inaccordancewith theforegoingauthorities, wehold that EnGenius' scomplaint fails
to state a cause of action for breach of contract. When viewedin their entirety, the documents upon
which EnGenius relies to establish the existence of a contract, as well as the allegations of
EnGenius's complaint, make clear (1) that the parties intended to enter into a written contract
memorializing their agreement, but (2) that the parties had not yet reached agreement on certain
essential terms of the agreement. Specifically, the RFP issued by the Defendantsindicated that two
essential terms of the | easeagreement would be negotiated after the Defendants sel ected adevel oper.
Although the RFP required the developer to propose a minimum rent and percentage of gross
revenues to be paid the Defendants, the RFP al so provided that the specific rent structure would be
negotiated between the parties upon sel ection of adevel oper. The RFPfurther provided that theterm
of the lease would be negotiable, athough the term could not exceed 20 years. In the absence of
agreement asto thesetwo terms, we concludethat, asamatter of |aw, no agreement existed between
the parties regarding EnGenius's development and lease of The Pyramid space. See Arcadian
Phosphates, Inc. v. Arcadian Corp., 884 F.2d 69, 74 (2d Cir. 1989) (holding that no binding
contract existed where documentsrelied upon referred to possibility that negotiations might fail and
to completion of binding sales agreement at some future date); Venture Assocs. Corp. v. Zenith
Data Sys. Corp., 987 F.2d 429, 432-33 (7th Cir. 1993) (affirming trial court’s dismissal of breach
of contract claim where parties preliminary agreement specified that any final agreement was
subject to preparation and execution of mutually satisfactory purchase agreement); Viking Broad.
Corp. v. Snell Publ’g Co., 497 N.W.2d 383, 386 (Neb. 1993) (affirming summary judgment infavor
of defendant where*“|etter of intent was so cursory, indefinite, and conditional asto fail asamatter
of law to establish an objective intent on the part of the parties to be bound thereby”). At most, the

documents evinced an agreement between the parties to negotiatein good faith to reach afinal lease



agreement. See Arcadian Phosphates, 884 F.2d at 74; Venture Assocs. Corp., 987 F.2d at 433; see
also Arnold Palmer Golf Co. v. Fuqua Indus., 541 F.2d 584, 588-89 (6th Cir. 1976); United

Magazine Co. v. Prudential Ins. Co., 877 F. Supp. 1076, 1083 (S.D. Ohio 1995).

[11. EnGenius s Breach of Implied Contract Claim

Although EnGenius's complaint fails to sate a claim for breach of an express
contract, thisfailure does not preclude EnGenius from asserting a cause of action under atheory of
implied contract. See Scandlyn v. McDill Columbus Corp., 895 SW.2d 342, 345 (Tenn. App.
1994). While an express contract is created by the parties’ actual assent to mutually acceptable
terms, “acontract implied in law isimposed by operation of law, without regard to the assent of the
parties, on grounds of reason and justice.” 1d. (quoting Continental Motel Brokers, Inc. v.
Blankenship, 739 F.2d 226, 232 (6th Cir. 1984)). In order to state a cause of action under this

theory, the plaintiff must allege the following elements:

A benefit conferred upon the defendant by the plaintiff, appreciation
by the defendant of such benefit, and acceptance of suchbenefitunder
such circumstancesthat it would be inequitable for him to retain the
benefit without payment of the value thereof. The most significant
requirement for arecovery . . . isthat the enrichment to the defendant
be unjust.

Haynesv. Dalton, 848 S.W.2d 664, 666 (Tenn. App. 1992) (quoting Paschall’s, Inc. v. Dozier, 407

S.W.2d 150, 155 (Tenn. 1966)).

In support of this theory, EnGenius made the following dlegations:

192. ... [T]he City and County issued an RFP which
constituted a solicitation of offersto develop the Leasehold Spacein
The Pyramid.

In their brief, the Defendants draw a digtinction between the competitive bidding process
and the request for proposal process employed here. In our view, this distinction isirrelevant.
EnGenius's claim that the Defendants were obligated to enter into along-term lease for
development of The Pyramid space was not based on the argument that EnGenius submitted the
best proposal for such development but, rather, was based on the argument that, having selected
EnGenius as the successful developer, and having promised to prepare an agreement, the
Defendants were obligated to do so.



193. EnGenius responded to the RFP with an offer to
develop the Island Earth EcoCenter in the Leasehold Space.
EnGenius's offer included not only the development of family-
oriented high-tech attractions, but also the development of
improvements to the infrastructure of The Pyramid.

194. EnGenius's offer constituted a bid which properly
responded to the RFP and which complied with theterms of the RFP,
thereby giving rise to animplied contract between the parties.

195.  Pursuant to theimplied contract betweenthe City and
County and EnGenius, the City and County had an obligation of good
faith and fair dealing which required them to respond to EnGenius
bid fairly, honestly and in good faith.

196. TheCity and County did not respondto EnGenius' bid
fairly, honestly and in good faith, based on the factsas dleged herein
and on the dedings between the parties generally. To the contrary,
during and after EnGenius s persisent good-faith effortsto respond
to the RFP, which efforts EnGenius continued to make despite
additional and unreasonable demands and del aysimposed by the City
and County, the City and County treated EnGenius unfairly,
arbitrarily, capriciously, inconsistently, and in badfaith, and generally

with respect to the bid process acted without reasonable or rational
basis.

We conclude that EnGenius's complaint alleges sufficient facts to state a clam for
breach of an implied contract. Although the foregoing allegations do not specify that EnGenius
conferred abenefit upon the Defendantsfor which it should be compensated, the factual alegations
of EnGenius’'s complaint support such a theory. As pointed out in EnGenius's reply brief, for
example, thecomplaint allegesthat, at the Defendants' request, EnGenius caused to be prepared and
presented to the Defendants a feasibility sudy which provided the Defendants with valuable
information concerning EnGenius' s proposed theme park, including the projected number of visitors
totheattraction duringitsfirst five years of operation. EnGeniusalso provided the Defendantswith
the creative concept for the Island Earth EcoCenter, a concept which, according to EnGenius's

allegations, the Defendants threatened to appropriate without compensating EnGenius.

Werecognizethat afactual disputeexistsasto whether the information provided by
EnGenius actually conferred a benefit upon the Defendants and, if so, the value of such benefit. In
light of the allegations contained in the complaint, however, we hold that the trial court erred in

granting the Defendants’ motion to dismiss EnGenius'sclaim for breach of implied contract.



V. EnGenius's Promissory Estoppd Claim

We likewise hold that the trial court erred in dismissing EnGenius's promissory
estoppel claim. As with EnGenius's implied contract claim, EnGenius's claim of promissory
estoppel is not dependent upon the existence of an express contract between the parties. Arcadian
Phosphates, Inc. v. Arcadian Corp., 884 F.2d 69, 73-74 (2d Cir. 1989); United Magazine Co. v.
Prudential Ins. Co., 877 F. Supp. 1076, 1084-85 (S.D. Ohio 1995); Quake Constr., Inc. v.

American Airlines, 565 N.E.2d 990, 1004 (I1I. 1990). Under the theory of promissory estoppel,

[W]hen one . . . by his promise induces another to change his
situation, a repudiation of the promise would amount to a fraud.
Where one makes a promise which the promisor should reasonably
expect to induce action or forbearance of a definite and substantial
character on the part of the promisee, and where such promise does
infact induce such action or forbearance, it isbinding if injustice can
be avoided only by enforcement of the promise.

Foster & Creighton Co. v. Wilson Contracting Co., 579 SW.2d 422, 427 (Tenn. App. 1978) (citing

17 C.J.S. Contracts § 74)); see also Restatement (Second) of Contracts § 90(1) (1979).> This
theory of recoveryissometimesreferredto as” detrimental reliance” because, in addition to showing
that the defendant made apromise upon whichthe plaintiff reasonably relied, the plaintiff must show
that thisreliance resulted in detriment to the plaintiff. Foster & Creighton Co., 579 SW.2d at 427,

Quake Constr., 565 N.E.2d at 1004.

We conclude that EnGenius's complaint contained adequate allegations to support
aclam of promissory estoppel because the complaint alleged that the Defendants made a promise
which they reasonably should have expected to induce action on the part of EnGenius; that the

Defendants' promise did induce such action; and that EnGenius relied on the promise to its

*The Restatement (Second) of Contracts providesthat:

A promise which the promisor should reasonably expect to induce action
or forbearance on the part of the promisee or athird person and which does induce
such action or forbearance is binding if injustice can be avoided only by
enforcement of the promise. The remedy granted for breach may be limited as
justice requires.

Restatement (Second) of Contracts § 90(1) (1979).



detriment. SeeUnited Magazine Co., 877 F. Supp. a 1084-85; Quake Constr., 565 N.E.2d at 1004-

05. Specifically, EnGenius made the following allegations:

201. . . . [T]he City and County made numerous
representations and promises to EnGenius designed to induce
EnGenius to incur time and expense responding to the City and
County’ srepeated requests for information and preparing to develop
the Leasehold Space of The Pyramid.

202. ... [T]he City and County repeatedly promised and
represented that they would enter into a contract with a private
developer for construction of improvements to the Leasehold Space
of The Pyramid, and further repeatedly represented and promised to
award that contract to EnGenius.

203. InrelianceupontheCity and County’ srepresentations
and promises, EnGeniusresponded to the City and County’ srequests,
thereby incurring time and expenses in excess of $1,000,000.

204.  Afterinducing EnGeniustoincur substantial timeand
expense in reliance on the City and County’s representations and
promises, and after twice notifying EnGeniusthat it had been selected
to devel op the L easehold Space of The Pyramid, theCity and County
arbitrarily, capriciously and in bad faith refused to permit EnGenius

to develop the Island Earth EcoCenter and related attractions in the
L easehold Space of the Pyramid.

The Defendants contend that EnGenius's claims based on implied contract and
promissory estoppel must fail because the RFP issued by the Defendants contained the following

provision:

This[RFP] does not obligate Shelby County Government or City of
Memphis Government to pay any costs associated with the
preparation and submission of the proposals or for costs associated
with interviews or presentations.

Contrary to the Defendants contention, this provision did not require the trid court to dismiss
EnGenius's claims for implied contract and promissory estoppel. In asserting these clams,
EnGenius does not claim that the Defendants are responsible for EnGenius' s costs by virtue of the
Defendants' issuance of the RFP. Rather, as we view the pleadings, EnGenius's claim for
compensation is based on the allegation that the Defendants, having concluded the RFP process by
sel ecting EnGenius as the successful devel oper, then induced EnGeniusto incur additional expense

and effort at the Defendants' request by representing that they would soon be entering into along-



term lease with EnGenius for development of The Pyramid space. We also reject the Defendants
contention that the statute of frauds® bars EnGenius's implied contract and promissory estoppel
actions. Although the statute of frauds may prevent the Defendants from seeking enforcement of an
alleged oral agreement under these equitabl e doctrines, the statute does not preclude EnGeniusfrom
recovering damages for unjust enrichment or detrimental rdiance. See Steelman v. Ford Motor
Credit Co., 911 SW.2d 720, 723 (Tenn. App. 1995); Cummins Cumberland, Inc. v. Dominion

Bank, No. 01A01-9008-CH-00287, 1991 WL 17176, at *2 (Tenn. App. Feb. 15, 1991).%

V. EnGenius s Claimsfor “Arbitrary and Capricious Conduct” and
Injunctive and Declaratory Relief

As for EnGenius's remaining claims, we affirm the trial court’s dismissal of
EnGenius's claim for injunctive and declaratory relief, inasmuch as EnGenius has not raised
dismissal of this clam as an issue on appeal. We dso affirm the trial court’s dismissal of
EnGenius' sclaim for “arbitrary and capricious conduct.” While the authorities cited by EnGenius
indicatethat agovernmental entity’ s actions may be chalenged on the ground that such actions are
arbitrary and capricious, these authorities do not support the existence of an independent cause of
action for damages based on the Defendants' “arbitrary and capricious conduct.” See Metropolitan
Air Research Testing Auth. v. Metropolitan Gov't, 842 SW.2d 611, 619 (Tenn. App. 1992);

Computer Shoppev. State, 780 SW.2d 729, 737 (Tenn. App. 1989).

VI. Conclusion

That portion of the trial court’ s judgment dismissing EnGenius's claims for breach

of implied contract and promissory estoppel is reversed and this cause remanded for further

proceedings consistent with thisopinion. Inall other respects, thetrial court’ sjudgment isaffirmed.

*T.C.A. § 29-2-101 (Supp. 1995).

“The Defendants dso contend that any contract between EnGenius and the Defendants
was not enforceable because the contract was not executed by the appropriate governmental
officials asrequired by local ordinances. Even if this contention subsequently is proven to be
correct, thiswould not necessarily preclude EnGenius from recovering from the Defendants on
the equitable grounds of implied contract or promissory estoppel. See City of Lebanon v. Baird,
756 S.W.2d 236, 242-45 (Tenn. 1988).



Costs of this appeal are taxed one-half to EnGenius and one-haf to the Defendants, for which

execution may issue if necessary.

FARMER, J.

HIGHERS, J. (Concurs)

SUMMERS, Sp. J. (Concurs)



