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OPINION

Thisappeal focuses on thefinancia aspects of the dissolution of a short-term
marriage. After gpproximately four years of marriage, the husband filed for divorce
in the Sumner County General Sessions Court. Less than one week later, the wife
filed for divorce in the Chancery Court for Sumner County. The parties agreed to
consolidate the cases in the general sessions court, and following a bench trial, the
court declared the parties divorced, divided the marital property and debts, awarded
thewife $1,500 in alimony, and directed the husband to pay the wife $2,500 for her
legal expenses. Both partiestakeissue with thejudgment. The husband asserts that
the general sessionscourt’ s calculation of hisdebtsto thewifeisincorrect. Thewife
takes issue with the resolution of marita fault, the division of marita property, and
the amount of the rehabilitative dimony award. While the calculation of the
husband’'s debt to the wife must be modified, we affirm the remainder of the

judgment.

Kathy Jo Mitchell first met William B. Demontbreun prior to 1991 when she
retained him to prepare her federal incometaxes. Ms. Mitchell had recently left her
employment with a stockbroker and had received distributions of her pension and
profit-sharing accounts. Mr. Demontbreun was a self-employed accountant. Ms.
Mitchell went to work for Mr. Demontbreun in January 1991, and they were married
on May 10, 1991. Ms. Mitchell was then thirty-six years old and had been married

once. Mr. Demontbreun was fifty years old and had been married twice.

The marriage was apparently troubled from the beginning. The parties had
financial and religious disagreements. Mr. Demontbreun believed that Ms. Mitchel |
was controlling, sexually distant, and intemperate with money. For her part, Ms.
Mitchell believed that Mr. Demontbreun was verbally and physically abusive. She
also discovered after the marriage that Mr. Demontbreun was experiencing serious
financial problems. As a result, Ms. Mitchell made periodic loans to Mr.

Demontbreun from the funds that had been in her retirement and profit sharing



accounts prior to the marriage. Mr. Demontbreun agreed to repay these loans as he
obtained funds.

The parties separated in August 1995 following a dispute over one of their
automobiles. On November 16, 1995, Mr. Demontbreun filed suit in the Sumner
County Generd Sessions Court seeking a divorce on the grounds of irreconcilable
differences and inappropriate marital conduct. Six days later, Ms. Mitchell filed a
divorce action in the Chancery Court for Sumner County seeking a divorce on the
same grounds. Following abench trial on July 29, 1996, the general sessions court
filed itsfindingsof fact and conclusions of law and final decree on August 19, 1996.
The court declared the parties divorced in accordance with Tenn. Code Ann. § 36-4-
129(b) (1996). It also directed Mr. Demontbreun to pay Ms. Mitchel $6,200 for her
loansduring the marriage, aswell as$1,500 for her educational expenses, and $2,500
for her legal expenses. In addition, the court awarded each party their separate
property, divided the marital property, and allocated the marital debts. Both parties

take issue with the judgment

THE AWARD OF THE DIVORCE TO BOTH PARTIES

Ms. Mitchell takes issuewith thetrial court’s decision to declare both parties
divorced in accordance with Tenn. Code Ann. 8 36-4-129(b) rather than to grant her
the divorce. She claimsin arather perfunctory way that she proved more serious
marital fault than did Mr. Demontbreun and, therefore, that she was entitled to the

divorce. Wefind little merit in this argument.

Appellate courts review decisions awarding adivorceto either or both parties
usingthefamiliar Tenn. R. App. P. 13(d) standard. Accordingly, we presumethat the
trial court’ sfindings are correct, and we will not overturn them unless they are not
supported by apreponderance of the evidence or areinconsistent with the applicable
divorcestatutes. SeeHazardv. Hazard, 833 S.W.2d 911, 913 (Tenn. Ct. App. 1991).
WhileMs. Mitchell presented evidenceof at | east two incidents of physical abuseby
Mr. Demontbreun and of their disputes over religious and financial matters, Mr.
Demontbreun presented evidence of Ms. Mitchell’s controlling conduct, her

reluctance to associate with his family, and the couple's sexual dysfunction. The
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evidence presented by both parties supports the general sessions court’ s decision to

declare the parties divorced.

THE DIVISION OF THE MARITAL ESTATE

Ms. Mitchell aso asserts that the general sessions court erred by failing to
award her one half of the $14,000 Mr. Demontbreun allegedly had in alock box at
home at the time of the separation. While the court did not mention these fundsin
its findings of fact, the omission is not necessarily error in light of the conflicting

proof concerning these funds.

Mr. Demontbreun testified that the parties customarily kept between two and
three thousand dollarsin cash in alock box in their gpartment and that Ms. Mitchell
frequently took funds from the box for spending money. He stated he removed the
money from the box prior to the separation. Contrary to Mr. Demontbreun’s
testimony concerning the amount of money in the box, Ms. Mitchell testified that
therewas $14,000 in thelock box when the parties separated. Thereisno clear proof
about what Mr. Demontbreun did with thismoney or whether any of it wasstill inhis

possession at the time of the divorce hearing.

Trial courts have wide discretion when determining how to divide a marital
estate in an equitable manner. See Fisher v. Fisher, 648 SW.2d 244, 246 (Tenn.
1983); Brown v. Brown, 913 SW.2d 163, 168 (Tenn. Ct. App. 1994). Their
discretion is guided by the factors listed in Tenn. Code Ann. § 36-4-121(c) (Supp.
1997) and by other factorsmade relevant by thefacts of the particular case. See Ellis
v. Ellis, 748 S.\W.2d 424, 427 (Tenn. 1988); Denton v. Denton, 902 S.W.2d 930, 932
(Tenn. Ct. App. 1995). Reviewing courts give great weight to a trial court’s
distribution of marital property and will not disturb its decision unlessit is contrary
to the preponderance of the evidence. See Wilson v. Moore, 929 S\W.2d 367, 372
(Tenn. Ct. App. 1996); Wade v. Wade, 897 S.\W.2d 702, 715 (Tenn. Ct. App. 1994).

Marital property should be divided in a just and equitable manner. The
division need not be mathematically equal to be equitable, see Cohen v. Cohen, 937
S.W.2d 823, 832 (Tenn. 1996), and each party need not receive ashare of every item

-4-



of marital property. See Brownv. Brown, 913 SW.2d at 168. When amarriage has
been short, the trial court may distribute the marital property in away that, as nearly
as possible, restores the parties to their pre-divorce economic circumstances. See
Batson v. Batson, 769 S.W.2d 849, 859 (Tenn. Ct. App. 1988).

The fact that the general sessions court did not mention the money in the
parties’ lock box supports one of three possible conclusions. First, the court could
have determined that the funds had long since been spent. Second, the court could
have concluded that it would be equitable to award Mr. Demontbreun these funds.
Third, the court could have overlooked the existence of these funds. We do not
choose to adopt the third possibility because of the lack of proof corroborating Ms.
Mitchell’s statement that the lock box contained $14,000. We choose instead to
presume that the trial court performed its duty in aresponsible manner. In light of
the proof of Mr. Demontbreun’s economic difficulties, we have concluded that the
weight of the circumstantia evidence is that Mr. Demontbreun spent these funds
between the separation and the divorce hearing and, thus, that they were not available
for distribution as part of the marital estate.

V.

THE AWARD FOR REHABILITATIVE SPOUSAL SUPPORT

Ms. Mitchell contends that she should have received more spousal support.
The general sessions court awarded her $1,500 to enable her to become a certified
office manager. Ms. Mitchell now insists that the trial court should have also
awarded her $138 per month for two yearsto enable her to pay her medical insurance

premiums.

Tennessee's spousal support statute expresses a strong preference for
rehabilitative spousal support. See Tenn. Code Ann. 8 36-5-101(d)(1) (Supp. 1997).
The purpose of this support is to enable the recipient spouse to acquire job skills,
education, or training that will enable him or her to be more self-supporting. See
Smith v. Smith, 912 SW.2d 155, 160 (Tenn. Ct. App. 1995); Cranford v. Cranford,
772 S.\W.2d 48, 51 (Tenn. Ct. App. 1989). The needs of the recipient spouse and the
obligor spouse’ sahility to pay are generally the most important considerationswhen
setting spousal support, see Crain v. Crain, 925 SW.2d 232, 234 (Tenn. Ct. App.
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1996); Barnhill v. Barnhill, 826 SW.2d 443, 455 (Tenn. Ct. App. 1991); however,
rehabilitative support issues focus more on the need of the recipient spouse. See
Wade v. Wade, 897 S.W.2d at 719.

Trial courts have widediscretion to fashion support awards, and thus appellate
courtsgive great weight to their decisions. See Wilson v. Moore, 929 S.W.2d at 375.
While the courts may weigh fault into the equation, see Tenn. Code Ann. 8§ 36-5-
101(d)(1)(K), spousal support awards should not be punitive. See Brown v. Brown,
913 S.w.2d at 169.

Ms. Mitchell is currently forty-three yearsold and isin good health. She was
economicaly self-sufficient before the marriage. At the time of the divorce she
worked part-time at a department store; however, she is capable of more gainful
employment in light of her premarital work history and her plans to rehabilitate
herself by improving her job skills. On the other hand, Mr. Demontbreun is now
sixty-six yearsold. He has suffered anumber of financid reversds, anditisunlikely
that hisability to earnincome or to accumulate capital assetswill improveduring the
remaining years that he will be able to work. In light of the parties' personal
circumstances, the duration of their marriage, and the division of their marital
property, we find that the evidence does not preponderate against the court’ s denial
of Ms. Mitchell’ srequest that Mr. Demontbreun pay her medical insurance premiums

for two years.

V.

THE UNPAID LOANS

Mr. Demontbreun assertsthat thegeneral sessionscourt erred by orderinghim
to pay Ms. Mitchell $6,200 representing repayment of the loans she made to him
during the marriage. He claims that the trial court should have taken into
consideration one payment he made before the marriage, the money Ms. Mitchell
received between the separation and the divorce trid, the parties honeymoon
expenses, and acalculation error by Ms. Mitchell. Not surprisingly, thetotal of Mr.
Demontbreun’s claimed adjustments more than off-sets the amount of money he
owed to Ms. Mitchell when the parties separated. We have determined that the
$6,200 award should be modified.



Ms. Mitchell insists at the outset that Mr. Demontbreun should not be
permitted to take issue with the general sessions court’s calculation of his
indebtedness because he testified at trial that she had given him credit for all the
payments he had made. While Mr. Demontbreun did make this concession at one
point during his cross-examination, he took issue with several aspects of Ms.
Mitchell’s evidence at other points. Since we are reviewing the evidence in
accordance with Tenn. R. App. P. 13(d), Mr. Demontbreun’s statements are not
conclusive if the record contains credible evidence of other facts contrary to his
concessions. See Osbornev. Hartford Accident & Indemn. Co., 63 Tenn. App. 518,
530-31, 476 S.W.2d 256, 261 (1971); see also Johnson v. Seele, 541 SW.2d 795,
799 (Tenn. Ct. App. 1976); Harvey v. Wheeler, 57 Tenn. App. 642, 648, 423 S.W.2d
283, 285-86 (1967).

Both parties agreed that Ms. Mitchell routinely loaned Mr. Demontbreun
money during the marriage with the expectation that Mr. Demontbreun would repay
her when he was able. The parties' record keeping concerning these loans and
repayments was extremely haphazard. At trial, Ms. Mitchell’ s testimony that Mr.
Demontbreun still owed her $6,775 was based solely on her bank statements and
canceled checks during the marriage. Mr. Demontbreun likewise kept no running
tabulation of these loans and contradicted Ms. Mitchell’ s cal culations with his own
canceled checks. With the evidence in such a confusing condition, it would be

difficult for any finder-of-fact to avoid calculation errors.

Part of the loans claimed by Ms. Mitchell included $2,000 loaned to Mr.
Demontbreun in January 1991 to help him pay some legal expenses related to his
bankruptcy proceeding. Ms. Mitchell substantiated this|oan by producing a$2,000
check dated January 30, 1991 made payableto Mr. Demontbreun. Mr. Demontbreun
asserted that he repaid this loan one week later and produced a $2,000 check dated
February 5, 1991 made payableto Ms. Mitchell. Ms. Mitchdl did not contradict Mr.
Demontbreun onthispoint. Accordingly, wefindthat Mr. Demontbreun should have
received credit for this payment and that the amount of his debt to Ms. Mitchell
should be reduced by $2,000.

Mr. Demontbreun al so assertsthat the general sessions court did not apportion

all the parties' wedding and honeymoon expenses and that he should have received
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a $1,200.96 credit rather than a $500 credit against his debt to Ms. Mitchdl.
Although the proof showsthat the parties’ wedding and honeymoon cost $2,276.96,
Ms. Mitchdl testified without contradiction that the wedding cost approximately
$1,000 and that the remainder of the expenses were for the honeymoon. She also
testified that Mr. Demontbreun had agreed to pay for the wedding and honeymaoon
and, therefore, that the trial court erred by requiring the parties to be jointly
responsible for these expenses. Since Mr. Demontbreun does not contradict Ms.
Mitchell’ sassertion that he agreed to pay for the wedding and honeymoon, it appears
that Ms. Mitchell loaned him the money for both events and that she was entitled to
be repaid for these expenses. Accordingly, he was not entitled to a credit for any of

the expenses related to the wedding and honeymoon.

Mr. Demontbreun claims that he should also receive credit for the $5,870.64
Ms. Mitchell received after the parties’ separation. As best as this record reveds,
these funds were used for car payments, insurance premiums, and other expenses
related to Ms. Mitchell’s support. Thus, they were in the nature of voluntary
pendente lite support rather than loan repayments. Since Mr. Demontbreun was
obliged to support Ms. Mitchell prior to the divorce, the general sessions court did
not err by refusing to give him credit for the these payments against his debt to Ms.
Mitchell.

Mr. Demontbreun’s final claimed adjustment stems from a miscal cul ation of
theloansMs. Mitchell madeto Mr. Demontbreunin 1993. Ms. Mitchell asserted that
she loaned him $16,271 in 1993; however, the bank statements and checks she
produced at trial showed withdrawas and payments amounting to only $15,300.
Because Ms. Mitchell could not substantiate the full amount of the 1993 loans, Mr.
Demontbreun should have received a $971 deduction from the amount claimed by
Ms. Mitchell.

In summary, we have determined that the general sessions court’s award
reflecting Mr. Demontbreun’s indebtedness to Ms. Mitchell must be modified. Mr.
Demontbreunisentitled to credit for his$2,000 payment to Ms. Mitchell in February
1991 andto a$971 credit based on Ms. Mitchell’ s miscal culation of the total of loans
made in 1993. However, he is not entitled to a $500 offset for a portion of the
wedding expenses. Therefore, based on Ms. Mitchell’s testimony that Mr.
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Demontbreun owed her $6,775, we have determined that the record supports
awarding her $4,304. Accordingly, we reduce the general sessions court’s $6,200
award to $4,304.

VI.

MS.MITCHELL'SLEGAL EXPENSES ON APPEAL

The general sessions court awarded Ms. Mitchell $2,500 to defray her lega
expenses at trial. Now she asserts that Mr. Demontbreun should be required to pay
her legal expenses for this appeal. Awards of this sort are treated as additional
support, see Smithv. Smith, 912 SW.2d at 161; Gilliamv. Gilliam, 776 SW.2d 81,
86 (Tenn. Ct. App. 1988), to be awarded when the spouse seeking them lacks
sufficient funds to pay his or her legal expenses or would be required to deplete
resources in order to do so. See Brown v. Brown, 913 S.W.2d at 170; Kincaid v.
Kincaid, 912 S.W.2d 140, 144 (Tenn. Ct. App. 1995).

Thereisnothing in the record showing that Ms. Mitchell is unable to pay her
legal expenses. She is currently employed and testified that she will be able to
Increase her earningsonce shereceives her office management certificate. When Mr.
Demontbreun repays hisdebt to her in full, her assetswill be restored to their amount
prior to the marriage. We find no economic disparity justifying the imposition of

attorney’s fees on appeal.

VII.

We affirmthe judgment as modified herein and remand the case to the general
sessions court for further proceedings consistent with thisopinion. We tax the costs
in equal proportions to William B. Demontbreun and his surety and to Kathy Jo

Mitchell for which execution, if necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE



CONCUR:

BEN H. CANTRELL, JUDGE

WALTER W. BUSSART, JUDGE
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