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OP1 NI ON

McMurray, J.

This action originated when the appellee, Cty of Athens,
cited Robert Callaway for his failure to pay the city's service
charges for refuse collection and disposal. The Athens Muinici pal
Court ordered Callaway to pay a total of $156.26 in trash coll ec-
tion and di sposal charges. Callaway appealed to the Grcuit Court

for MM nn County, arguing that the bills fromthe city were not



due and payabl e. The Circuit Court granted the city summary
j udgnent . This appeal resulted. W affirm the judgnent of the

trial court.

Callaway is a veterinarian who practices his profession in a
building within Athens' city limts. In 1995, the city passed an
ordi nance rewriting nunicipal code section 17-113. The new 17-113
provi des:

(1) Institutional, pr of essi onal , i ndustri al,
fraternal, comrerci al or busi ness establishnents operated
withinthe Cty of Athens shall pay a mi ninumnonthly fee
as determned by city council and adopted through its
annual budget, plus an additional amount for receipt of
services as determ ned by the supervisor of the city's
sani tation departnment. However, busi nesses operating out
of their residences or vehicles nay be eligible for a
credit of one hundred percent (100% for the service as
determ ned by the supervisor of the city's sanitation
depart ment.

On June 22, 1995, the city's director of finance sent Callaway a
letter which cited the above section and stated that his m ni num
nonthly fee "rate has been set at $15 per nonth and wll be
reflected on a quarterly statenment fromthe Cty of Athens.”

Callaway replied with aletter stating that he did not want to
be "a custonmer of the Athens trash disposal system"” He al so
i nqui red, on several different occasions, as to whether the m ni num
nonthly fee was properly identified or classified as a "user fee"

or a "tax." Upon Callaway's continued refusal to pay the charges

for trash pickup and disposal, this litigation ensued.

Cal |l away enunerates three issues in his brief, stated as
follows: "(1) whether [he] was denied due process by way of a

sunmary judgnent; (2) whether the noney in question was legally



due; (3) whether the plaintiff did not act in good faith because
the city failed to answer the defendant[']s question as to the

nature of the invoices, thereby making the bills invalid."

Regarding the first issue, Callaway does not present any
argument, nor cite any authority, in his brief for the proposition
that his due process has been deni ed under the facts of this case.

We find this assertion to be without nerit.

Regarding the issue of whether the bills were |egally due,
Cal | away presents no cogni zabl e reason as to why they woul d not be.
The thrust of the argunment in his brief turns on whether the

assessnent for garbage collection and disposal was properly

characterized as a "fee," or, as he contends, a "tax."

T.C.A 8 6-19-101 provides that every city incorporated under
a city manager-comm ssion charter, as is Athens, has the authority
to "[c]ollect and dispose of drainage, sewage, ashes, garbage,
refuse or other waste, or |icense and regul ate such col |l ecti on and
di sposal, and the cost of such collection regulation or disposal

may be funded by taxation or special assessnent to the property

owner[.]"

The city filed the affidavit of Athens City Manager Melvin L.
Bar ker, who stated that "[a]ll of the charges collected by the Gty
for collection and di sposal of refuse and garbage is nmaintained in
a separate account from the City's general fund and designated
solely for wuses related to refuse and trash collection and

di sposal . "



It is clear that T.C.A 8 6-19-101 provides authority for the

city to assess such a charge as it has done in the present case,

regardl ess of whether it is classified as a "tax" or a "fee" or

something else. W find nonerit in Callaway's contention that the

city's reluctance to respond to his inquiries as to whether the

i nvoi ces ambunted to a "tax" or a "fee" nade the invoices void or

uncol | ecti bl e.

Finally, we note that the Athens Minici pal Code does all ow for
persons to "opt-out” of city trash collection and disposal, by
el ecting to contract with a privately |icensed waste haul er:

Commercial, industrial, institutional, professional,
fraternal and business establishments . . . electing to

utilize a privately |licensed waste haul er nust provide
evi dence of a paid invoice on a quarterly basis to the

City Sanitation Foreman for the minimum billing to be
wai ved. If proper evidence is not provided, mninmm
billing along with any penalties are due to the city.

At hens Muni ci pal Code § 17-114(2).

Thus, it is clear that if Callaway did not want to be a
"custoner” of the city trash collection system all that was
requi red of hi mwas to show evi dence of a paid invoice to a private

waste hauler. He did not do so. W find no nerit in his appeal.

The judgnent of the trial court is affirmed inits entirety,
and the case remanded for such further actions as may be necessary.

Costs of appeal are assessed to the appellant.

Don T. McMurray, Judge

Houston M Goddard, Presiding Judge
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Charles D. Susano, Jr., Judge



IN THE COURT OF APPEALS

CI TY OF ATHENS, TENNESSEE, ) MM NN CTRCU T
) C. A NO 03A01-9707-CV-00256
)
Plaintiff-Appellee )
)
)
)
g
VS. ) HON. EARL H. HENLEY
) JUDGE
)
)
)
)
ROBERT CALLAWAY, ) AFFI RVED AND REMANDED
)
Def endant - Appel | ant )

JUDGMVENT

This appeal cane on to be heard upon the record from the
Chancery Court of McM nn County, and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
opinion that there was no reversible error in the trial court.

The judgnent of the trial court is affirmed inits entirety,

and t he case remanded for such further actions as nay be necessary.

Costs of appeal are assessed to the appellant.
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