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OPINION

Thiscaseinvolvesarestrictive covenant inasubdivision. The Appellant sought to construct
a“driveway” across aresidential subdivision lot to provideingress and egress to property located
outsidethe subdivision. Thetria court found that the proposed driveway would violatearestrictive
covenant forbidding the use of any subdivision ot for any purpose not residential, and permanently
enjoined construction of thedriveway. We affirm.

El Rancho Estatesis aresidential subdivision in Rutherford County, Tennessee. Sanford
Drive is the only road through the subdivision and connects on one end of the subdivision to
Compton Road and on the other end to Betty Ford Road. The subdivision containstwenty-threelots,
three of which have not had houses built on them. Thelotsrangein size from two-acre lots to one
containing six or seven acres. Appellees Edwin and Carol Burnett (“the Burnetts’) own Lot 12.

Appélant Charles Hamby (“Hamby”) owns approximately one hundred acres of land
adjacent to El Rancho Estates. He has a home on this land and uses part of it for agriculturd
purposes. Hamby’shomeis accessed by Lakebrook Drive, a public road which passes through the
Lakebrook subdivision. In years prior to the instant litigation, Hamby had his land surveyed to
determine its potential as a residential development. He also spoke to residents of El Rancho
Estatesin attemptsto gain access acrosstheir lotsto his property, explaining that he wanted amore
aesthetic route to his house. His efforts were unsuccessful. Hamby finally purchased Lot 13, the
lot adjacent to the Burnetts home. He then contracted to sell the lot, reserving a fifty-foot-wide
easement from Sanford Drive to his property. The easement takes up .65 acres of Lot 13. This
easement is located next to the Burnetts' property. Hamby indicated that he planned to use the
easement for a“driveway” to his home.

El Rancho Edates is subject to severa restrictive covenants. The relevant restrictive
covenants state, in pertinent part:

1. No lot shall be used except for residential purposes.

* % %

3. No objectionable nor offensive trade or businessof any kind shall be carried
on upon any lot, nor shal anything be done thereon which may be or become a
nuisance or annoyance to the neighborhood.

* % %
5. Nolot shall beresubdivided into smaller |ots and not morethan oneresidence
may be erected or maintained on any lot.

* % %

8. A perpetual easement or right-of-way for underground installation and
maintenance of telephone lines, electric lines or cables, under the rear five (5) feet
of each lot and the sidefive (5) feet of each lot isreserved in the grantor on all lots.



0. These covenants are to run with the land and shall be binding on all parties

and all persons claiming under them for a period of twenty-five (25) years from the

date these covenants are recorded, after which time said covenants shall be

automatically extended for successive periods of ten (10) years unless an instrument

signed by a majority of the then owners of the lots has been recorded, agreeing to

change the said covenantsin whole or in part.

These restrictive covenants were in effect when Hamby purchased Lot 13.

The Burnetts filed suit in Chancery Court, dleging tha the proposed “driveway” would
violate the applicable restrictive covenants and would constitute a nuisance. They obtained a
temporary restraining order prohibiting Hamby from constructing a “roadway” across Lot 13. A
hearing was later held to determine if the injunction should be made permanent.

At the hearing, several residents testified that the proposed “driveway” would constitute a
nuisance and viol atetherestrictive covenants. Many testified that they feared Hamby would devel op
his land as a residential subdivision and use the “driveway” as a road to the new subdivision.
Several witnesses testified to past conversations with Hamby in which he discussed his plans to
develop his property.

In addition, the Burnetts introduced into evidence recently adopted amendments to the
restrictivecovenants, signed by amajority of theresidents. One of theseamendmentsprovided, “No
lot shall be utilized to provide access to any property not located in EI Rancho Estates Subdivision
and subject to the Restrictive Covenants contained in Deed Book 161, page 361 of the Register’s
Office of Rutherford County, Tennessee or this additional restriction.” The Burnetts counsd
informed the trial court that the amendments would be recorded the day following the hearing.

Hamby testified that he had no plansto devel op hisland or use the easement to build aroad
for any use other than a personal driveway. He admitted that he had told some people that, as “a
worst case scenario,” he might eventually have to deveop hisland into aresidential subdivision of
single-residence, five-acre lots. Hamby stated that “[t]here [would] never be a public road put

there.” He was then asked:

Q: Areyouwilling then to havethis Court order that you may never usethisroad
or right-of-way for anything other than access just to your house?

A: I’ll not do that.

Q: Okay. Youdon’'twant tolimit it to not being ableto use by otherswhen you
might sell lots off, do you?

A: WEeéll, never isalong time.



Q: But you don’t want to make that limitation, do you?

A: No, sir.

Hamby admitted that the county required awidth of fifty feet for apublic road, precisely the width
of his easement, but insisted that he did not plan to build such aroad. He testified that he did not
necessarily intend to use the entirefifty feet for aroadway, that heintended to construct adrivewith
just enough room for two carsto pass each other. He stated that afifty-foot easement would allow
him enough room to deviate the driveway’ s course around trees and to slope the drive in such away
as to minimize any run-off problems from rainfal.

After hearing, thetrial court issued an order converting the temporary restraining order into
apermanent injunction. The order enjoined Hamby “from constructing aroadway over and across
Lot 13 of El Rancho Estates Subdivision.” Thetrial court also ruled that the amendments to the
restrictive covenants would “only take effect at the expiration of the ten (10) year renewal periods,
with the next renewal period being July 2, 2000.” The trial court issued an Opinion, in which it
explained the basis for the ruling on the injunctive relief:

A literal interpretation of the covenantsindicate to the Court that the setting

aside of afifty foot easement acrossthe Defendant’ s[Hamby’ 5] lot and constructing

a roadway thereon is contrary to the restrictive covenants. The provisions of

paragraph one of the restrictive covenants appear to be very restrictive. While a

number of activities may be encompassed by the term “residential purposes’ and

while this term may not be extremely well defined, it is apparent to the Court that

utilization of the lot as a roadway for ingress and egress to land outside of the
subdivision is not embraced within the term “residential purposes.” . . .

* % %

It isimpossible, of course, for the framers of restrictive covenants to state
with specificity every possiblescenario which may subsequently arise. Nonetheless,
it appears to the Court in the present cause that the restrictive covenants are
significantly specificintheir requirement that thelotsin question in thissubdivision
should be used only in the traditiona manner in which residentid subdivision lots
areused. Theserestrictions, then, appear to preclude the use of aresidential lot, or
portion thereof, for purposes of an easement, roadway, or access way to other
property not bound by the restrictions, separate and apart from the residence | ocated
on that lot.

Thus it appears to the Court that the terms of the restrictive covenants are
sufficiently specific to prevent the construction of the roadway planned by the
Defendant.

Thetrial court also found that the roadway could become an annoyance to the other residents of the
subdivision. It determined that the eighth restrictive covenant, while not expressly forbidding other
easements, made it “ apparent certainly that no easement for further streets or areas of ingress and

egressare contemplated within the restrictive covenants.” In addition, thetrial court found that the



easement, while not a technical resubdivision of Lot 13, would violate the spirit of the fifth
restrictive covenant, which it found indicated “that each lot should be used together with the
remaining portions of that lot, and for acommon purpose with the balance of the lot.”

As to the recent amendment to the restrictive covenants, the trial court held that the proper
interpretation of the ninth restrictive covenant was that, after the initial twenty-five years from the
date of their filing, the covenants could only be modified at the end of each successive ten-year
period. Thismeant that therecent amendmentsrecorded by the Burnettswould not becomeeffective
until July 2, 2000, and then only if the same landowners still owned thelots, or if anew majority of
landowners signed the amendments.

Hamby now appedls to this Court, arguing that the proposed “driveway” would constitute
a“residential purpose,” would not be a nuisance or annoyance, would not be aresubdivision of the
lot, and would not violate the utilities easement. The Burnetts appeal the court’s ruling that the
recent amendments to the restrictive covenants will not take effect until July 2, 2000.

Our review of this caseis de novo upon the record with a presumption of correctness of the
findings of fact by the trial court. Absent error of law, the trial court’s decision will be affirmed,
unless the evidence preponderates against the factual findings. Tenn. R. App. P. 13(d); see also
Beacon Hills Homeowners Ass'n v. Palmer Properties, Inc., 911 SW.2d 736, 737 (Tenn. App.
1995).

Restrictivecovenantsarevalidin Tennesseebut, aslimitationson the unrestricted enjoyment
of land, they are not favored. Waller v. Thomas, 545 SW.2d 745, 747 (Tenn. App. 1976).
Restrictive covenants should be strictly construed, with any ambiguities resolved against the
restriction. Id. Restrictive covenants*areto beinterpreted as any other writing, i.e., in construing
documents words must be given their ordinary and customary meaning and not a strained or
unnatural interpretation.” Aldridgev. Morgan, 912 SW.2d 151, 153 (Tenn. App. 1995). Finally,
“once the intention of the partiesis ascertained, the covenant will be enforced, provided it servesa
legitimate purpose and does not constitute a nuisance per se.” Waller, 545 SW.2d at 747.

Several Tennesseedecisionsareinstructive ontheissue of whether the proposed“ driveway”

would violate the first restrictive covenant, which states that “[n]o lot shall be used except for



residential purposes” The first is Laughlin v. Wagner, 146 Tenn. 647 (1922). In Laughlin, a
restrictivecovenant limited theuseof thelotson onestreet, Belvedere Street, to residential purposes.
Id. at 649-50. Belvedereintersected with Madison Avenue, which was not subject to the Belvedere
restrictive covenant. At the corner of Belvedereand Madison, Lot 34 fronted fifty feet on Belvedere
and fifty feet on Madison, formingan“L,” with another lot containing adrug store situated between
thelegsof the“L.” A mercantile store was on one leg of the “L,” fronting onto Madison, and the
other leg, fronting onto Belvedere, was undevel oped, except for a small metal garage. The owner
of the lot planned to extend the drug store six feet onto the Belvedere side of the lot and pave the
remainder of the Belvedere side, presumably as an entranceto both the mercantile building and the
drug store. 1d. at 649-52. Thetria court had issued an injunction prohibiting the implementation
of thisplan. 1d. at 652-53.

The Tennessee Supreme Court found that the Belvedere side of thelot, except for aportion
extending from Madison to “a point opposite the extension of the west [back] boundary line of that
portion of thelot which fronts on Madison avenue,” was subject to the restrictive covenant. Seeid.
at 656. The Court ruled that the restrictive covenant prevented the Belvedere side of the lot from
being used for any purpose incident to acommercial use, including the construction of a driveway
into an adjacent commercial lot outside the subdivision. 1d. at 657-59. The Court permitted the ot
to be used for purposes other than the construction of aresidence, so long as the use was incident
to a residential purpose: “[I]f there be no building at all, [the lot] could be used for purposes
consistent with and incident to its use for residential purposes.” 1d. at 658. The Court concluded:

Fromthisinterpretation it followsthat the Belvedere side of thislot could not

be made use of in such away as that the manifest purpose would be to serve the

business houses adjacent to it. For example, it could not be used as affording an

intentional passageway or entrance into the business house. Any structure, whether

strictly a house or not, such as a concrete driveway, which devotes the use of the

property to the carrying on of a business, would be violaive of this clause, but the

useof thelot for decorative purposes, such asflower beds or asawakway on thelot

itself, would not violate the manifest intent and purpose of this clause.

In other words, any use of this ot which might be reasonably incident to its
usefor resdential purposesispermissible, but itisnot permissibleto put thelot into

service as an incident to the business houses on the adjacent portion of the lot.

Id. at 658-59.



Hamby arguesthat hisproposed driveway isincident to aresidential purpose, that itismerely
intended to be adriveway or access road dlowing him ingress to and egress from his home. This
issueisaddressed in Lapray v. Smith, 804 SW.2d 87 (Tenn. App. 1990). In Lapray, the defendant
owned alot in asubdivision which had restrictive covenants forbidding use of thelotsfor anything
other than single-family homes. The restrictive covenants expressly forbade their use for mobile
homes. | d. at 88-89. Thedefendant’ sparentsowned land adjacent to the subdivision. They allowed
the defendant to set up a mobile home on thisland. The defendant then created an opening in the
curb around hislot in the subdivision and used it to gain access to his residence, the mobile home.
Id. Heargued that, under Laughlin, hewasusing thelot in conformity with the restrictive covenants
because hewasusingit asadriveway and front yard to asingle-family residence, the mobile home.
Id. at 89.

The Court in Lapray disagreed, stating that “Laughlin does not support the Defendant’s
implied argument that residential use of unregtricted property is the only important concern in
determining whether such unrestricted property may be used in conjunctionwith adjoining restricted
property.” 1d. The Court found that the defendant’s mobile home did not conform with the
restrictive covenants and that, consequently, use of the subdivision’s lot as a driveway to that
“residence” aso violated the covenants:

Just astheLaughlin Court did not allow restricted property to be usedin conjunction

with adjoining unrestricted and non-conforming property, so the present Defendant

must not be permitted to subvert the plain restrictions of the White Oak Covenant by
using Lot 26 merely asa‘front yard' to unrestricted and non-conforming adjoining

property.

Id. at 90. Therefore, evenif arestricted lot is used to benefit an adjoining residence, that use still
may be disallowed if the adjoining residence does not otherwise conform with all the restrictions
placed on the redricted lot.

Hamby argues that Lapray is distinguishablein that the defendant in that case did not have
the ability to make the adjoining property conform, because hewasnot the owner. Hamby notesthat
he has the ability to conform to the restrictive covenants. Hamby points to the following language
in Lapray: “Perhaps, if the Defendant had both the authority and the willingness to restrict the
property outsidethe subdivison to the sameextent asL ot 26 isrestricted, adifferent question would
bepresented.” Lapray, 804 S.W.2d at 90. After discussing an Ohio casewhichheld that arestricted

lot could be used to reach adjoining land if that adjoining land were subject to the same restrictions,



Lapray notes.
TheDefendant in theinstant case has not subjected the property adjoining L ot

26 to the same restrictions that apply within White Oak Subdivision. Indeed, even

if the Defendant were willing to do so, he does not have the power to subject the

adjoining property to such restrictions, since he does not own the adjoining property,

but only has arevocable beneficial interestin it.

Id. Hamby contends that, because heis able and willing to restrict his property to development as
aresidential neighborhood, he should be able to build his driveway.

The Burnetts observe that the statements relied on by Hamby in Lapray aredicta. Itisalso
noteworthy that Hamby has not yet placed his property under the same restrictive covenants as El
Rancho Edates.

Another instructive case is unpublished, Proffitt v. Sullivan, C.A. No. 27, 1986 WL 2642
(Tenn. App. Feb. 28, 1986). In Proffitt, this Court upheld an injunction against building a road
across two lotsin a subdivision which restricted the use of itslots to residential uses, even though
the road would merely serve to join two subdivisions. The Court reasoned that using lots as a
connecting street could not be considered aresidential use, and that such a street would destroy the
privacy and security of the restricted subdivision. Proffitt, 1986 WL 2642, at * 1-2. Thisreasoning
IS persuasive.

Hamby asserts that he does not plan to build an access road or connecting street, just a
driveway. However, severa witnesses testified that Hamby had told them he might build a
subdivision on histract of land. Hamby admitted that he had said that he might do so as“aworst
case scenario.” Coincidentally, the easement on lot 13 isfifty feet wide, the width required by the
county for public roads. Although Hamby testified that his “driveway” would never be a public
road, herefused to agreeto | et the court fashion an order prohibiting the use of the easement for such
a purpose. From this evidence, the trial court could reasonably conclude that Hamby has not
foreclosed the possibility of turning his“driveway” into an access road for afuture subdivision on
his property. While the trial court did not make an express finding to this effect, it consistently
referred to the drive asa“roadway.” Thisimpliesthat the trial court may not have found credible
Hamby’ s testimony that he would never use the “driveway” as apublic road. Thetrial courtisin
a better position to judge the credibility of withesses, and thus its findings involving questions of

credibility receive great deference on appeal. Randolph v. Randolph, 937 SW.2d 815, 819 (Tenn.

1996).



Inaddition, while Hamby’ sproperty isadjacentto Lot 13, hisresidenceisnot. Hiseasement
would connect Sanford Driveto aroad through his property, the road which leadsto Hamby’ shome.
Therefore, Hamby’ s proposed use of the easement is much closer to that of an access road than a
driveway, even if Hamby never deveops his property as aresidential subdivision.

In addition, the trial court found that the restrictive covenants precluded use of any lot “for
purposes of an easement, roadway, or access way to other property not bound by the restrictions,
separate and apart from the residence located on that lot.” This is in accord with Lapray and
supportsthe conclusion that even a personal driveway would violate the restrictive covenants. As
noted earlier, Hamby has not bound his property to the same redrictive covenants governing El
Rancho Edates.

In sum, we conclude that the trial court correctly found that Hamby’ s proposed use of the
easement would not befor aresidential purpose and would therefore violaetherestrictivecovenant.
Thedecision of thetrial court isaffirmed onthat basis. Therefore, the other issuesraised by Hamby
on appeal are pretermitted.

The Burnetts argue on appeal that the trial court erred in ruling that their recently recorded
amendmentsto the restrictive covenants cannot become effective until the year 2000. Thelanguage
of the ninth restrictive covenant is straightforward. The trid court interpreted it according to its
“ordinary and customary meaning.” The holding of the trial court on thisissueis affirmed. See
Aldridgev. Morgan, 912 SW.2d 151, 153 (Tenn. App. 1995).

The decision of thetrial courtisaffirmed. Costs are assessed against Appellant, for which

execution may issue if necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:

W. FRANK CRAWFORD, P.J., W.S.

ALAN E. HIGHERS, J.



