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OPINION

Thisisalegal malpractice action. Thetrid court dismissed the action astime-barred by the
applicable statute of limitations. We affirm.

In December, 1992, Plaintiff/Appellant Jerry Ray Brown (“Brown”) met with
Defendant/Appellee Phillip L. Davidson (“Davidson”), an attorney licensed to practice law in
Tennessee. Brown hired Davidson to pursue a clam of malicious prosecution against the
Montgomery County District Attorney. Brown allegesthat he intended for the claim to be pursued
infederal court. Brown maintainsthat he tendered $120.00 to Davidson for the federd court filing
fee.

Instead of filing in federa court, however, Davidson filed the claim with the Tennessee
Claims Commission. Brown contends that Davidson did not tell him that he filed with the Claims
Commission instead of federal court. Brown further claimsthat Davidsonfailed to pursuetheaction
in the Claims Commission and that Davi dson misappropriated the $120.00 filing fee. Ultimatdy,
on November 16, 1993, the suit inthe Claims Commission was dismissed, based on governmental
immunity.*

Subsequently, Brown consulted another attorney, Kathleen Mitchell, regarding his cdlaim of
mali cious prosecution against the Montgomery County District Attorney. Inaletter dated February
15, 1994, Mitchell stated:

After extensive research into the case, | have come to the conclusion that you have

avalid claim for damages for malicious prosecution under the Fourth Amendment

and 42 USC § 1983, which could be brought in the United States Digrict Court,

Migldle Didtrict, at Nashville. There is a two year statute of limitations for this

action.

Despite receiving this letter from Mitchell, which suggests that Davidson should have filed the
malicious prosecution action in federal court, Brown's complaint against Davidson for legal
malpractice was not filed until April 1, 1996. Subsequently, Davidson filed amotion for dismissal
of Brown’ slawsuit, asserting that Brown’ slega mal practice claim wastime-barred by the one-year
statute of limitations, Tennessee Code Annotated 8§ 28-3-104 (Supp. 1997).

After hearing arguments from both parties, the trial court issued an order in July 1996,

dismissing Brown’s suit against Davidson. The trid court agreed that Brown’s suit was “time

! The Claims Commission also noted in its order that Brown had failed to respond to the
defendant’s motion to dismiss.



barred.” From this order Brown now appedls.

Although Davidson designated his motion to dismissa“motion for failure to state aclaim”
under Rule 12.02(6) of the Tennessee Rules of Civil Procedure, the record before the trial court
included evidence beyond the face of the complaint, such as Mitchell’s letter to Brown.
Consequently, the motion must be treated as amotion for summary judgment, pursuant to Rule 56
of the Tennessee Rules of Civil Procedure. Hixon v. Stickley, 493 SW.2d 471, 473 (Tenn. 1973)
(“[O]namotionunder (Rule 12.02(6)) extraneous matter may not be consideredif the court excludes
it, but if the court does not exclude such material the motion shall be treated as a motion for
summary judgment and disposed of as provided in Rule 56.”).

A motionfor summary judgment should be granted when the movant demonstratesthat there
are no genuineissues of material fact and that the moving party isentitled to ajudgment as amatter
of law. Tenn. R. Civ. P. 56.03. The party moving for summary judgment bears the burden of
demonstrating that no genuine issue of material fact exists. Byrd v. Hall, 847 SW.2d 208, 211
(Tenn. 1993). Onamotionfor summary judgment, the court must take the strongest legitimate view
of the evidence in favor of the nonmoving party, allow all reasonable inferences in favor of that
party, and discard all countervailing evidence. 1d. at 210-11. Summary judgment is only
appropriate when the facts and the legal conclusions drawn from the facts reasonably permit only
one conclusion. Carvell v. Bottoms, 900 SW.2d 23, 26 (Tenn. 1995). Since only questions of law
are involved, there is no presumption of correctness regarding a trial court's grant of summary
judgment. 1d. Therefore, our review of thetrial court’s grant of summary judgment is de novo on
the record before this Court. Id.

Under Tennessee Code Annotated § 28-3-104(a)(2), actions for legal malpractice must be
brought within one year “after the cause of action accrued.” In Caledonia Leasing & Equip. Co.
v. Armstrong, Allen, Braden, Goodman, McBride & Prewitt, 865 SW.2d 10 (Tenn. App. 1992)
the Court held that a cause of action accrues when:

(1) the attorney has committed negligence, (2) the client has been injured by that

negligence, and (3) the client discovers, or in the exercise of reasonable care and

diligence, should have discovered, the existence of the facts constituting negligence

by the attorney and the injury caused by the attorney’ s negligence.

Id. at 13 (citations omitted).



Considering Brown's factual alegations as true, Davidson would have “committed
negligence” at some point in December 1992 or early 1993, when he allegedly misappropriated his
client’s money and failed to file the suit in federal court. 1d. With regard to the second prong of
Caledonia, Brown would have been “injured by that negligence” at the point when the funds were
misappropriated or when the statute of limitations expired for filing suit in federal court. 1d.

Brown'’sactioninfederd court would have been based on 42 U.S.C.A. 8§ 1983 (Supp. 1997).
The statute of limitations for an action brought under afederal civil rights statute and an action for
malicious prosecution is one year.? Tenn. Code Ann. 88 28-3-104(a)(1) and (3); Dunn v.
Tennessee, 697 F.2d 121, 126 (6th Cir. 1982). This action would accrue upon termination of the
prior criminal proceeding. Dunn, 697 F.2d at 127. Inthe present case, that date was November 24,
1992, when the trial court dismissed all the criminal charges brought against Brown by the district
attorney. Therefore, Brown would have been “injured by that negligence” on November 24, 1993,
when hisright to file suit in federal court lapsed. Caledonia, 865 SW.2d at 13.

With regard to the third prong of Caledonia, Davidson arguesthat Brown either discovered
or should have discovered his cause of action at the latest upon receipt of Mitchell’s letter in
February, 1994. Caledonia, 865 S.W.2d at 13. Mitchell’sletter (erroneously) statesthat atwo year
statuteof limitationswas applicableto Brown’ sfederal claims. Therefore, itisarguable that Brown,
“in the exercise of reasonable diligence, should (not) have discovered” his cause of action until the
expiration of this perceived limitations period on November 24, 1994.2 |d.

Under all three of the prongs of Caledonia, the latest conceivabl e date of accrual of Brown's
mal practiceclaim against DavidsonisNovember 24, 1994. Brownfiled thisactionon April 1, 1996.
Thisdateis clearly beyond the one year limitation period set forth in the statute. Tenn. Code Ann.
§28-3-104.

Brown argues that the limitations period should be tolled because he suffered numerous

serious health problems during the litigation. The doctrine of equitable tolling was recently

2 Mitchell’s letter to Brown erroneously states that the statute of limitations for such an
action istwo years.

® Thisdateis calculated as two years from the date of accrual of the cause of action of the
malicious prosecution claim, which accrued on November 24, 1992 (the date that the criminal
charges against Brown were dismissed). Dunn, 697 F.2d at 127.
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consideredin Norton v. Everhart, 895 S.W.2d 317, 321 (Tenn. 1995). The doctrine was described
asameans of suspending the statute of limitationsto prevent strict construction of the statute from
causing “harsh results.” Id. The Court declined to recognize the doctrine of equitabletolling. It
found sufficient Tennessee's existing doctrine of equitable estoppel, which requires “that the
plaintiff’s failure to bring the action within the statutory period of limitations be attributable to
deception or misconduct on the part of the defendant.” 1d. Thereisno evidence of such deception
or misconduct in this case, and consequently, no basis on which to toll the statute of limitations.
Therefore, the trial court properly granted Davidson’s motion to dismiss.

The decision of thetrial court is affirmed. Costs on appeal are taxed to the Appellant, for

which execution may issue if necessary.
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