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OPINION

This caseinvolves aclaim of negligence under the Federal Employers' Liability Act. The
plaintiff railroad employee suffered foot and ankle injuries from walking on oversized ballast over
an extended period of time. The jury found the railroad fifty percent negligent and the employee
fifty percent negligent. Inresponseto apost-trial motion, thetrial court struck thejury’ sfinding that
the employee was negligent. We affirm.

Plaintiff/AppelleeWalter J. Biddle, Sr. (“Biddle”), wasanemployeeof Defendant/A ppellant
Norfolk Southern Railway Company (“Norfolk Southern™). From the mid-1980'sto 1991 or 1992,
Biddle worked about seventy-five percent of the time in the forwarding yard of the DeButts Y ard
in Chattanooga, Tennessee. His job as a carman required him to walk between the tracks and
examinethe railway cars

Thegroundintheforwardingyardiscovered withamixtureof rockscalled”ballagt.” Biddle
was required to walk on thisballast while he conducted railroad car inspections. Railroad standards
in effect in 1987 required that the ballast used in walkways and yards consist of rocksthree quarters
of an inch in diameter. This ballast is known as number five ballast. During the years in which
Biddleworked in the forwarding year, however, the ballast in the yard was generally larger in size.
Someof therocksinthe DeButtsforwarding yard weretwo-and-one-half to threeinchesindiameter.
Over theyears, several workers complained about the size of the ballast in the forwarding yard, but
the situation was not remedied.

Latein 1987, Biddle began having problemswith hisfeet. Hispodiatrist diagnosed him as
having neuromas, painful enlargementsof the nerve sheath around anerve. Hispodiatrist performed
surgery on his left foot early in 1988 and later performed the same procedure on his right foot.
Subsequently, in late 1989, Biddle again sought medical advicefor painin hisfeet. Inaddition, he
was suffering from pain in hisankles. For thefirst time, Biddl€'s doctor began to question Biddle
about his working conditions, and Biddle described hisjob and the ballast. Shortly thereafter, in
December of 1989, Biddlefiled an accident report for twisting hisankle. 1n January of 1991, Biddle
filed this lawsuit, pursuant to the Federal Employers’ Liability Act (“FELA”), 45 U.S.C.A. 8§51
through 60 (1986), seeking damages for injuries caused by walking on the oversized ballast.

At trial, Biddle testified about his duties as a carman:

Q: Takeusdown andtell uswhat you do. Y ou have coupled the air hose. What do
you do now when you inspect one of these cars?



A: Oncel’ve coupled the air hose and looked up under both sides, up undernesath to
check the couplers and the running gears and al that stuff, | come up and I’ m right
on top of theknuckles. Check the knuckles, couplers, bumper castings, carry irons,
seal steps, walk ladders, walk boards, and retainer valves, anything that pertains to
my job that might be mechanically defective. Andthen| walk around, start walking
down the side of the car, make avisual inspection of the wheels, the brake shoes,
truck springs, and the other wheel. And the outsde, the portion of the car as | walk
along side the car. And do the same thing when | get to the other end.

He testified about the difficulty of performing his duties and watching his step at the same time:
Q: When you’' re walking down the middle of that walkway trying to inspect these
cars, areyou looking where you’ re putting your feet, or where are you looking when
you're doing this?

A: In the daytime, you might glance down every once in awhile. But basicdly

you' retrying to seeal thisrunning gear here, all thesewheelsand thingson the side
of these cars here.

Q: Mr. Biddle, you said that you feel that condition isan unsafe condition. Why do
you feel that that ballast rock -- or that rock with the majority of being over two
inches is an unsafe condition out in the forwarding yard?

A: Well, it snot avery stablefooting. Likeif you step on thisrock here, your foot

is going to tilt. And there’s no way you can go along and look a where you're
walking and pick out the place you want to step in every step and do your job. No

way.
Biddletestified that, prior to hisfoot problems, he enjoyed hunting inthewoods, which also required
walking on uneven surfaces.

Other witnessestestified about the difficulty of watching one’ sfooting whileinspecting the
cars. Avery Buckner, a carman, testified, “Well, ordinarily on the inspections, you’ re not really
looking where you' re walking, you assume that -- your inspections are with the trains, and your
footing, if it sunlevel, you slide.” Another carman, Merlin Wilson, testified, “ Usually we' re pretty
well loaded with equipment: radios, lanternsif it’sat night, sometimes a crowbar, or whatever, and
we' reinspecting carsif we' re walking, an inbound cut, and you can’'t concentrate on where you're
walking and inspect at the sametime.” A witness for Norfolk Southern, Charlie Higgins, a senior
genera foreman, admitted that a carman could not look at the ground the entire time he was
inspecting a car, but added that “ by the same token, you can’t look at the car and not watch were
[sic] you're going.”

Biddleintroduced into evidenceat trial parts of thedepositions of Dr. Dennis L uke Bizzoco,
Biddle streating podiatrist, and Dr. Alan Odom, the orthopedic surgeon who treated Biddlefor his

ankleproblems. Bothtestified that Biddl€ sjob duties, involving repeatedly walking on the ballast,



caused hisinjuries. Dr. Bizzoco acknowledged that walking over uneven terrainwhilehhuntingcould
have been aproblemfor Biddle. However, he stated that Biddl€ s primary functionswerethe cause
of his injuries and that the fact that Biddle hunted as a hobby did not change his opinion that
Biddle' sinjuries were caused by his job duties, walking on the ballast." In addition, Dr. Bizzoco
testified that he did not suspect that Biddle' swork wasthe cause of hisfoot problemsuntil |ate 1989.
Dr. Odom stated that walking on any uneven terrain, not just ballast, could have put stress on
Biddle' s ankle.

In charging the jury, thetrial court, over Biddle' sobjection, instructed the jury that it could
consider whether Biddle was contributorily negligent. The jury found that both Norfolk Southern
and Biddle werefifty percent negligent. Thejury determined that Biddle had suffered $125,000 in
damages. Because Biddle was fifty percent negligent, the trial court ruled Norfolk Southern was
liable for half that amount, $62,500.

Subsequently, Biddlefiled amotionto alter thejudgment, arguing that therewasno evidence
from which the jury could find Biddle contributorily negligent. Thetrial court granted the motion,
explaining:

| think that there is insufficient evidence here on which the jury could have found

contributory negligence. And | refer to thereferencein the Mummav. Redding case

... where the court observes, according to the language cited, that the record was

utterly baring [sic] even of asuggestion that the plaintiff could have acted otherwise

than he did, short of stopping work entirely. And since this whole matter revolves

around this man walking down this track on this ballast and the claim that well, he

should have been watching where he was walking, and referring to the testimony of

Mr. Biddle, he said, “Basically you're trying to see all the running gear, al these

wheels and things on the side of these carshere.” . . . | just don’t see how you can

penalize an employee who is attempting to do his job conscientiously, inspecting a

car and he' swalking down the track, and say, “Well, he' s not looking enough,” and

then it gets to be some highly speculative matter. | mean, obviously the man can’t
do hisjob inspecting acar, which meansthat he’sgot to move. It'snot like he' sjust

' On redirect examination of Dr. Bizzoco during his deposition, Dr. Bizzoco testified as
follows:

Q: Doctor, does the fact that Mr. Biddle hunts as a hobby, does that change your

diagnosis as to the causation of his foot and ankle problems?

A: No, because | ook at what’s done most and | make adecreasing concern. . . . |
always go to what you do the most of, because the foot is the terminal structure of
weight-bearing. So the question is. what do you bear weight on more than
anything else. That’s number one.



inspecting the hinges where he can walk from one point to the other, stop and then

look. But apparently hisjob involved the process of inspecting going down theline

of cars, not just at points where he could move and stop. So, obviously, he could not

then look always at where he was stepping.

Thetria court amended the jury verdict to award the full amount of damages, $125,000, to Biddle.
Norfolk Southern now appealsthe trial court’s amendment of the jury verdict, contending that the
court erred in striking the jury’ s finding that Biddle was fifty percent responsible for hisinjuries.
Norfolk Southern asserts that Biddle was contributorily negligent in three respects: (1) hisfailure
to notify therailroad of his condition, precluding management from reassigning him to another job
that would alow him to recover; (2) his hobby, hunting, which requires him to walk on uneven
ground, aggravating his condition; and (3) hisfailureto follow company safety rules requiring him
to watch where hewas going at all times.

Because the plaintiff’s post-judgment motion was in essence a request for a judgment
notwithstanding the verdict, we review de novo the trial court’s grant of this motion. Smelser v.
Norfolk Southern Railway, 105 F.3d 299, 306 (6th Cir. 1997). “A JNOQV is proper when the
evidence permits only one reasonable conclusion asto theverdict.” Piercev. Southern Pac. Trans.
Co., 823 F.2d 1366, 1369 (9th Cir. 1987) (citing Peterson v. Kennedy, 771 F.2d 1244, 1252 (9th Cir.
1985)). Thisstandard requires usto consider whether the defendant has not proven an element of its
case. Smelser, 105 F.3d at 306. The court must examine only the defendant’ s evidence and draw
al inferences in its favor, and then determine whether the defendant has presented more than a
scintilla of evidence to support its claim of contributory negligence. 1d.

This lawsuit was filed under FELA. Under FELA, unlike Tennessee’s comparative fault
doctrine, thefindingthat aplaintiff ispartiadly responsiblefor hisinjuries, evenif over fifty percent,
merely mitigates his damages. 45 U.S.C.A. 8 53 (1986) (“[T]he fact that the employee may have
been guilty of contributory negligence shal not bar arecovery, but the damages shall be diminished
by the jury in proportion to the amount of negligence attributable to such employee. . . .”).
Assumption of therisk is not adefenseunder FELA. 45 U.S.C.A. 8 54 (1986) (“[S]uch employee
shall not be held to have assumed therisks of hisemployment in any case where such injury or death

resulted in whole or in part from the negligence of any of the officers, agents, or employees of such

carrier....”); seealso Birchemv. Burlington Northern R.R., 812 F.2d 1047, 1049 (8th Cir. 1987).



Inits oral ruling on Biddle's motion, the trid court cited Mumma v. Reading Co., 247 F.
Supp. 252 (E.D. Penn. 1965), a FEL A case. InMumma, the plaintiff railroad employeewasinjured
intwo accidents, only one of whichispertinent here. Thefirst occurred whiletheplaintiff, Mumma,
was inspecting engines being refueled by another employee. Id. at 254. The fuel had overflowed
onto the icy walkway that Mumma used when conducting hisinspections. Mummaslipped on the
walkway and was injured. The jury found that Mumma was guilty of contributory fault, and his
damages were proportionaely reduced. Mummafiled a post-trial motion to modify the judgment.
Thetria court stated that there was not even a suggestion in the record that Mumma “ could have
acted otherwise than he did, short of stopping work entirely.” Id. at 254. Thetrial court found that,
at most, Mumma could have been guilty of assumption of the risk, a defense that is unavailablein
FELA actions. Id. at 254-55. Accordingly, the court struck the jury’s assessment of fault against
Mumma and entered judgment in Mumma's favor for the full amount of damages. 1d. at 260-61.

In another FELA case, Wilson v. Burlington Northern, Inc., 670 F.2d 780 (8th Cir. 1982),
the plaintiff wasinjured while assisting other employeesin railroad car maintenance duties. Attrid,
the jury was given an instruction on contributory fault by the plaintiff, and the jury subsequently
returned averdict in favor of the employer. 1d. at 782. The plaintiff appealed, claiming that there
was no evidencethat he contributed to hisinjuries. The defendant argued that the plaintiff’ sactions
in assisting other employees were the employee’s choice, and that, therefore, it was not error to
instruct thejury regarding contributory negligence. 1d. at 783. TheEighth Circuit reversed, finding
that the contributory negligenceinstruction was error. The Court stated: “Under the circumstances
present here, Wilson's decision to help . . . was not a matter of free choice nor was it in any way
unreasonable. He was simply doing his job and assisting other employees in need of help - asthe
railroad fully expected himto do.” 1d.

In this case, Norfolk Southern asserts that Biddle was contributorily negligent by not
watching where he stepped at all times. However, like the trial court, we do not see how Biddle
could have acted otherwise, “short of stopping work entirely.” Mumma, 247 F.Supp. at 254.
Biddle swork required him to walk alongside the railroad cars, on the ballast, visually inspecting

the cars. If his eyes had stayed fixed on the bdlast, he could not have performed his duties.



Likewise, he could not stand in one place and inspect the cars. The evidence on this issue is
insufficient to support a finding of contributory negligence.

Norfolk Southern dso asserts that Biddle was contributorily negligent because his hobby,
hunting, required him to walk on uneven ground, aggravating his injuries. In order to support a
finding that Biddle was contributorily negligent, Norfolk Southern must show not only Biddle's
negligence, but also that this negligence proximatey caused hisinjuries. See Wilson, 670 F.2d 780,
784 (8th Cir. 1982) (“[ S]incethere was no evidence that Wilson’s own negligence contributed to .
.. hisinjuries, the district court erred by permitting the jury to consider the issue.”) When asked
whether Biddl€e' shunting could have caused his problems, Dr. Bizzoco, Biddl€ streating podiatrig,
stated that the fact that Biddle hunted as a hobby did not change his diagnosis as to causation. Dr.
Odom, who performed the surgery on Biddle’ sankle, testified only that any kind of uneven surface
could have contributed to Biddle's ankle pain. This evidence is insufficient to support Norfolk
Southern’s alegation that Biddle's hunting worsened his condition. Therefore, the evidence of
Biddle' s habby is insufficient to support afinding of contributory negligence.

Norfolk Southern dso allegesthat Biddle was contributorily negligent because he continued
towork inthe samejob for over sixteen months even after he was diagnosed with neuromas, without
telling Norfolk Southern that the size of the ballast was aggravating his condition. Dr. Bizzoco,
stated that after he performed the initial surgery on Biddl€' sfeet, the patient recuperated normadly.
Sixteen months later, in November, 1989, Biddle returned to Dr. Bizzoco, complaining of pain in
his ankle and foot. Dr. Bizzoco testified that only then did they begin “to talk about the type of
surfacethat hewalked on and whatnot.” Thiswasthefirst timethat the doctor informed Biddle that
hefelt that Biddle swork activitieswere causally related to his problems. The doctor stated: “[W]e
went over al of the facts, that it’s an uneven surface. You know, | never thought of that. [The
ballast] is an uneven surface and it’s irregular and it does not support weight.” At trial, Biddle
testified, “1 never did think anything about this neuroma being work related or have [sic] anything
to do with any sort of uneven surfaces or whatever. | didn’'t even know what aneuromawas.” Itis
apparent from thistestimony that neither Biddle nor hisdoctor knew that walking on ballast wasthe
causeof Biddle s problemsuntil he returned to Dr. Bizzoco with new complaints after hisrecovery
from thefirst surgery was complete. Therefore, Biddle sfailure during thistime period to report to

Norfolk Southern that the cause of his foot and ankle problems was work-related cannot be



considered contributory negligence.
The decision of the trial court is affirmed. Costs are assessed against the Appellant, for

which execution may issue, if necessary.
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