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AFFI RMED AND REMANDED Susano, J.



Thi s appeal causes us to focus on the uninsured
not ori st provisions of an autonobile insurance policy issued by
Gover nnment Enpl oyees | nsurance Conpany (“CGEICO') to Deborah
Weatl ey, the nother of the plaintiff David Al cazar. Wen this
action was commenced, process was issued and served on CEl CO
pursuant to the provisions of T.C.A § 56-7-1201, et seq., the
Tennessee uninsured notorist statutes. The trial court granted
GEICO s notion for summary judgnent, finding that the plaintiff
had failed to conply with the notice requirenents of CEICO s
policy. Plaintiff appealed, arguing, in his words, that the
trial court “err[ed] in granting [GEICO s] notion for sunmary
judgnment, on the basis that tinmely notice was a condition
precedent to recovery under the policy, absent a finding of

unr easonabl e delay or prejudice to the insurer.” W affirm

The accident at issue in this case occurred in Bradley
County on Novenber 3, 1995. The plaintiff was riding “on the
trunk of [the defendant Christopher Hayes’] car.” He was riding
there because M. Hayes had refused to let himride inside the
car.! Because of the alleged negligence of the defendant Hayes,
the plaintiff “was flung fromthe trunk of the car onto Wite
Road where he hit his head on the paved roadway.” At the tine of
the accident, the plaintiff, who was then 18 years old, was
living with and working for his nother on the farm owned by her

and her husband. He was a high school graduate.

This was because the plaintiff was dirty, having worked that day in the
chi cken houses on his mother’s farm



As a result of the accident, the plaintiff was
transported to Erlanger Hospital in Chattanooga, where he was
admtted to the intensive care unit of that facility. He
remai ned in intensive care for three days. Thereafter, he was
transferred to a room where he stayed for one or two nore days.
When he was rel eased fromthe hospital, he returned to his
not her’ s house, where he remained until he noved out in January,

1996.

The plaintiff’'s answers to interrogatories reflect that

he clains the following injuries fromthe accident:

| have pernmanent brain damage, fractured

skull, bruised brain two bilateral cerebra
contusi ons, back strain, nuscle spasns and
neck pain. | also suffer fromleft wist
pai n.

On Cctober 28, 1996, the plaintiff and his nother first
met with the attorneys who later filed this action. The
conplaint was filed on Cctober 30, 1996. The only naned
def endant was Chri stopher Hayes. As previously indicated, Ms.
Wheat |l ey’ s i nsurance conpany -- GEICO -- was brought into this

action pursuant to the Tennessee uni nsured notorist statutes.
The policy of insurance issued by GEICOto Ms.
Wheatl ey contains the follow ng pertinent provisions inits

uni nsured notorist section:

1. NOTICE



As soon as possible after an accident notice
nmust be given us or our authorized agent
stating:
(a) the identity of the insured;
(b) the tinme, place and
details of the accident;
and
(c) the nanes and addresses

of the injured, and of
any W tnesses.

* * *
3. ACTI ON AGAI NST US
Suit will not |ie against us unless the

insured or his |legal representative have
fully conplied with all the policy terns.

(ltalics in original). The plaintiff was a naned driver in Ms.

Wheatley’'s policy. He was an “insured” under the policy.

Ms. Wieatley testified by deposition that “around the
same time” the lawsuit was filed, she spoke to a representative
of GEICO and told that person that she “did not want to nake a
claim” She also testified that she changed her m nd when she

| ater |learned that her son had suffered a serious brain injury.

CEl CO was served with process in this case on Novenber
4, 1996. By letter to Ms. \Weatl ey dated Novenber 12, 1996
with a copy to her attorneys, GElICO “acknow edge[d] receipt of an
accident report dated Novenber 6, 1996,2 in regard to an auto
accident in which, David Al cazar, was involved.” Apparently, the

accident report was nmailed to GEI CO by Ms. Weatley or the

4t s unlikely the accident report was dated “November 6, 1996,” since
the accident occurred on Novenber 3, 1995. The date of November 6, 1996, may
represent a “slip of the pen.”



attorneys who filed this suit. Wile the record does not clearly
reflect the precise date on which GEI CO received the accident
report, it is clear that it was sonetine around the tine the

| awsuit was filed on October 30, 1996.

When asked why the requisite notice was not given to
GEI CO at an earlier time, both the plaintiff and his nother

testified that it was because the plaintiff was not driving.

An appel |l ate court, when reviewing a grant of summary
judgment, nust decide anew if judgnment in a summary fashion is
appropriate. Cowden v. Sovran Bank/Central South, 816 S. W 2d
741, 744 (Tenn. 1991). W nust affirmthe grant of summary
judgnment “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment

as a matter of law.” Rule 56.03, Tenn.R Civ.P.?3

“I nsurance contracts are subject to the sane rul es of
construction and enforcenent as apply to contracts generally.”
McKinmv. Bell, 790 S.W2d 526, 527 (Tenn. 1990); see al so
Allstate Ins. Co. v. WIlson, 856 S.wW2d 706, 708 (Tenn. App.
1992); Whal ey v. Underwood, 922 S.W2d 110, 112 (Tenn. App. 1995).
Therefore, generally speaking, courts nust enforce contracts as

witten, absent fraud or m stake. | d.

*This principle is now found in Rule 56.04. The change was effective
after the hearing bel ow.



In Lee v. Lee, 732 S.W2d 275 (Tenn. 1987), the Suprene
Court addressed notice provisions that are conceptually identical
to the one at issue in this case. That court held that such
provisions require “notice wwthin a reasonable tine under the
circunstances of the case.” |1d. at 276. The Suprene Court

further expounded on this notice requirenment by stating that it

...inpos[es] a duty on an insured to give
noti ce when he becones, or should becone
aware of, facts which woul d suggest to a
reasonably prudent person that the event for
whi ch coverage is sought m ght reasonably be
expected to produce a cl ai magai nst the

i nsurer.

Id. The Lee case al so exam nes those situations where a clai mant
contends that he or she did not know, until shortly before giving
notice, that a policy of insurance existed that provided

uni nsured notorist coverage, or did not know that the all eged

tortfeasor was uni nsured:

...1t is...a general rule that in order for

i gnorance of coverage to excuse an insured or
additional insured fromfollow ng the
procedures set out in an insurance policy, it
nmust be shown that the clai mant exercised due
di I i gence and reasonabl e care in ascertaining
that there was coverage under the policy.

|d. The Suprene Court in Lee also held that “[w] here the facts

and inferences are undi sputed that notice was not given within
the tine required by the policy, the reasonabl eness of the del ay

beconmes a question of law for the court.” Id.



The plaintiff admts that notice as required by the
policy was not given to GEICO until some 12 nonths after the
accident occurred. On its face, notice given 12 nonths after the
fact is not pronpt notice. Therefore, we nust determne if the
delay in giving notice in this case was reasonabl e “under the

ci rcunstances of [this] case.” Id.

The plaintiff offers a nunber of reasons for his del ay
in giving GEICO the requisite notice. As previously indicated,
he clains, as does his nother, that he did not give notice
because he was unaware that the uninsured notorist coverage
applied to himsince he was not driving a vehicle at the tinme of
the accident. This clained |ack of know edge of coverage is not
a legal justification for failing to give the requisite notice in
this case because there is nothing in the record to indicate that
the plaintiff “exercised due diligence and reasonable care in
ascertaining that there was coverage under the policy.” Lee, 732

S.W2d at 276.

The plaintiff also argues that he suffered “pernanent
brain damage” in the accident and that this should excuse the
delay in giving notice. The record before us does not disclose
the nature and extent of the plaintiff’s brain damage; nor does
it reflect how, if at all, this damage affected the plaintiff’'s
cognitive functions. W do know fromthe plaintiff’s answers to
interrogatories that he had worked and attended school since the
accident. The plaintiff’s “bare bones” statenent that he

suffered permanent brain danmage is insufficient, standing al one,



to excuse his conpliance with the notice provisions of the

subj ect policy.

The facts supporting GEICO s notion nmake out its claim
for relief. On the other hand, the facts presented by the
plaintiff in opposition to GElICO s properly supported notion for
sumary judgnent do not establish a | egal basis for excusing the

| ate notice in this case.

The type of notice at issue in this case has been
| abel ed by the courts of this state as “a vital and indi spensabl e
condition precedent to recovery under the policy.” Hartford
Accident and Indemity Co. v. Creasy, 530 S.wW2d 778, 779 (Tenn.
1975). “The general purpose of a notice provision is to nmake the
i nsurer aware that a claimmy be forthcom ng and provide an
adequat e opportunity for investigation.” Allstate |Insurance Co.

v. Fitzgerald, 743 F.Supp. 539, 542 (WD. Tenn. 1990).

The plaintiff argues that his failure to give GEICO the
requi site notice should not defeat coverage in this case because
the insurance conpany failed to show that it was prejudi ced by
the late notice. It is true that there is no show ng of actua
prejudice in the record; but it is clear that controlling

precedent does not require a show ng of such prejudice. Phoenix
Cotton Ol Co. v. Royal Indemity Co., 205 S.W 128, 130 (Tenn.
1918); Hartford Accident and Indemity Co., 530 S.W2d at 779

(Tenn. 1975) (“there need not be any showi ng of prejudice.”)



The Eastern Section of the Court of Appeals has
previously expressed its feeling that the plaintiff’s “no
prejudi ce” argunent is “appealing,” North River Ins. Co. V.
Johnson, 757 S.W2d 334, 335-36 (Tenn.App. 1988) (Franks, J.);
however, as we expressed in the North River Ins. Co. case, the
argunents supporting the plaintiff’s position on the question of
prejudi ce “are based on public policy considerations, which are
to be declared by the Suprenme Court and the |egislative branch.”
Id. at 336. It is not our prerogative to overrule controlling

Suprene Court precedent.

W have examined all of the Tennessee authority* cited
by the plaintiff. W do not find that any of it supports the
plaintiff’s position in this case. H's authority from other
jurisdictions,® while supportive of his basic argunent regarding
prej udi ce, does not express the law of this State; in fact, they
are all contrary to controlling Supreme Court precedent hol ding
that an insurer does not have to show a |ack of prejudice in a

case such as the one before us.

The judgnent of the trial court is affirmed. Costs on

appeal are taxed to the appellant and his surety. This case is

4Tennessee Farmers Mutual | nsurance Co. v. Anderson, 1989 WL 22698
(Tenn. App. 1989); Nationwi de Mutual |nsurance Co. v. Shannon, 701 S.W 2d 615
(Tenn. App. 1985); White v. Tennessee Farmers Mutual I|nsurance Co., 1996 W
219674 (Tenn. App. 1996); MKimmv. Bell, 1988 WL 126835 (Tenn. App. 1988),
affirmed by the Tennessee Supreme Court at 790 S.W 2d 526 (Tenn. 1990);
Rel i ance I nsurance Co. v. Athena Cabl evision Corp., 560 S.W 2d 617 (Tenn
1977) .

5Canron, Inc. v. Federal Insurance Co., 82 Wash. App. 480, 918 P.2d 937
(1996); General Accident Ins. Co. v. Scott, 107 M. App. 603, 669 A 2d 773
(1996); Schroth v. New Mexico Self-Insurers Fund, 113 N.M 708, 832 P.2d 399
(1992); Weaver v. State Farm Mut. Auto. Ins. Co., 936 S.W2d 818 (Mo. 1997).
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remanded to the trial court for the collection of costs assessed

bel ow, pursuant to applicable |aw

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

WlliamH | nman, Sr.J.
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