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In this post-divorce proceeding, the trial court,
following a bench trial, granted the petition of Robert Ellis
Roul ette (Father) seeking sole custody of the parties’ child,
Cody Dyllan Roulette, age three. 1In so doing, the court nodified
the parties’ judgnent of divorce, which, pursuant to the parties’
marital dissolution agreenent, had decreed joint custody and
desi gnated Heather Marie Hicks Wllianms (formerly Roul ette)

(Mot her) as the residential custodian. Mther appeal ed, arguing
that the evidence preponderates against the trial court’s
determnation that there was a material and substantial change in
the circunstances of the parties and their child justifying a

change of custody.® W affirm

On Decenber 18, 1995, Father went to Mdther’s
apartnment. His visit was pronpted by a report he had received
froma private investigator who had expressed sone concern
regarding the well-being of the parties’ child. After knocking
on the door, Father was greeted by a man whom he did not know.

The man was dressed in his underwear with no shirt.

Father testified that the house was dirty, that it
snel l ed of beer and urine, and that it appeared that the
occupants had been sleeping on the floor. There were beer cans
on the living roomfloor. H's son came fromone of the roons,
crying and asking for his nother. Being unconfortable with the
conditions in which his son was |iving, Father took the child,

and after a visit to his attorney’s office, transported himto

The appel l ant seeks a remand for the setting of child support and other
relief in the event we reverse the trial court’s change of custody. In view of
our disposition of this appeal, we do not reach appellant’s second issue.
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t he hone of Father’s parents, with whomhe was living. Hi's

petition for change of custody was filed the sane day.

This case is before us for a de novo review of the
trial court’s findings. Rule 13(d), T.R A P. Those findings
cone to us with a presunption of correctness that we nust honor
unl ess the evidence preponderates agai nst those findings. 1d.

In this case, the trial court did not nmake specific findings:

The Court finds that based on the proof today
that there has been a substantial and

mat eri al change of circunstances where it’s
now in the best interests of the child that
cust ody should be awarded to M. Roul ette.
There were various factors set out. The
Court is not going to enunerate them.

In the absence of specific findings, our focus is on the trial
court’s ultimate determ nation that Father had denonstrated the
requi site showing of a material and substantial change of

ci rcunstances. Qur review of the record focuses on this ultimte
determnation. Kelly v. Kelly, 679 S.W2d 458, 460 (Tenn. App.
1984). Qur “search” is with respect to the preponderance of the

evidence as it pertains to this ultimte hol di ng.

The bul k of the evidence in this case consists of the
oral testinony of the parties and their witnesses. There are
numerous conflicts in the testinony, particularly the testinony
of Father and Mother. The trial court, by its decision, resolved
those conflicts in favor of Father. Since we did not observe the
W t nesses, we nust defer to the trial court’s judgnent as to

credibility. “[dn an issue which hinges on witness credibility,



[the trial court] will not be reversed unless, other than the
oral testinony of the witnesses, there is found in the record
clear, concrete and convincing evidence to the contrary.”
Tennessee Valley Kaolin v. Perry, 526 S.W2d 488, 490 (Tenn. App.
1974). Wiile there are sone photographs in the record, they do
not represent “clear, concrete and convincing evidence to the
contrary.” 526 S.W2d at 490.

In order to change custody, a trial court nust find “a
mat eri al change in circunstances that is conpelling enough to
warrant the dramatic renmedy of changed custody.” Missel man v.
Acuff, 826 S.W2d 920, 922 (Tenn.App. 1991). It is clear that in
maki ng this evaluation, a trial court has wi de discretion. G ant
v. Gant, 286 S.W2d 349, 350 (Tenn.App. 1954). “[When the
activities of a parent involve neglect of the children, such

negl ect may be considered in relation to the best interests of

the children.” Mms v. Mms, 780 S.W2d 739, 745 (Tenn. App.

1989) .

Resol ving the conflicting testinony of the witnesses in
favor of Father, there are a nunber of facts showing a materi al
and substantial change in the circunstances of the parties and
their child. Mother was living with her child in an apartnment
that had no beds. It was dirty and snelled of beer and urine.
Since the divorce, Mther had used marijuana. |In fact, she
failed a court-ordered drug screen test on the day the court
considered the issue of tenporary custody. There was al so proof
t hat Mot her had, on occasion, abused al cohol since the divorce.

There was al so proof that Mdther left the parties’ child with a



friend at her parents’ sw nm ng pool so she could go inside and
have sex with a visiting male. There was uncontradicted proof

t hat on another occasion she left the child with another so she
could go outside and snoke marijuana with friends. One of the

Wi tnesses called by Father testified that she saw the child in
bed with Mdther and her |over--an individual wth whom Mt her was

adm ttedly involved in a sexual relationship.?

We do not find that the evidence preponderates agai nst
the trial court’s finding of a material and substantial change of
ci rcunst ances, as contenplated by the holding in Missel man.
Certainly, the evidence does not preponderate against the trial

court’s determ nation that a change of custody was appropriate.

Mot her contends that custody was changed because the
friend who was keeping her child on Decenber 18, 1995, was an
African-Anmerican. She and this friend were nmarried the next day.
Mot her relies upon the case of Palnore v. Sidoti, 466 U S. 429,
104 S.Ct. 1879, 80 L.Ed.2d 421 (1984), for the proposition that
this relationship, in and of itself, cannot be the basis for a

cust ody change.

W agree with Mother that the Pal nore case stands for
the proposition cited; however, we find no indication that M.
WIllianms’ race played any role in the court’s decision. In fact

the trial court stated specifically that it “didn’t consider any

*There was, however, no proof that they were having sex at the time the
child was in bed with them



race at all.” W find that Mther’ s conduct, standing al one, was

sufficient to warrant a change of custody.

The judgnent of the trial court is affirnmed. Costs on
appeal are taxed against the appellant and her surety. This case
is remanded to the trial court for the collection of costs

assessed there, pursuant to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.



