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OP1 NI ON

McMurray, J.

This case is before the court on an extraordinary appeal

pursuant to Rule 10, Tennessee Rul es of Appellate Procedure. The



sol e i ssue which we are call ed upon to decide is whether Tennessee
recogni zes the tort of "intentional interference with prospective
econonmi ¢ advantage" (The tort). The trial court dismssed the
plaintiff's claimon the prem se that Tennessee does not recogni ze

the tort, citing Kultura, Inc., v. Southern Leasing, 923 S.W2d

536, (Tenn. 1996), quoting from Quality Auto Parts v. Bluff Gty

Buick, 876 S.W2d 818, 823 (Tenn. 1994).

The Suprene Court has neither expressly rejected the tort nor

expressly enbraced it. In Quality Auto Parts, the court did define

the el enments that nmake up the tort as foll ows:

Most jurisdictions and comentators agree the tort
i s conposed of the follow ng el enments: (1) the existence
of a business relationship or expectancy (an existing
contract is not required); (2) know edge by the
interferer of the relationship or expectancy; (3) an
intentional act of interference; (4) proof that the
i nterference caused t he harmsust ai ned; and (5) danage to
the plaintiff. Id., 5 AL.R4th at § 2[a], p. 16; see
also Crandall Corp. v. Navistar Intern., 302 S.C 265,
395 S. E.2d 179 (S.C. 1990); Commodore v. University
Mechani cal Contr., 120 Wash. 2d 120, 839 P.2d 314 (Wash
1992) .

The court determned that Quality Auto Parts' clai mnust fai

because the conplaint did not allege two essential elenments of the
tort — (1) the existence of a specific prospective enploynent
relati onship and (2) know edge by Quality of such a relationship.

The court then stated:

We concl ude that the question of whether Tennessee
recogni zes the tort of intentional interference wth
prospective econom ¢ advantage should be postponed to
anot her day when we are squarely presented with a case in



which all of the elenents of the tort have been all eged
or ot herw se est abl i shed.

Id, page 823.

The court in Kultura, Inc., supra, neither accepted nor

rejected the tort, observing that no damages had been shown.

Thereafter, this court in New Life Corp. v. Thomas Nel son, Inc.

932 S.W2d 921 (Tenn. App. 1996, pernission to appeal denied July
1, 1996), reversed a summary judgnment which had been entered in
favor of the defendant and renmanded the case to the trial court for

atrial on the nerits.

In discussing the issue the court pointed out:

... In Kan Const. & deaning Corp. v. Tatum No
01A01-9304- CV- 00150, 1993 W. 434741 (Tenn. App. WS., Cct
27 1993, the court stated:

The elenents of the tort of interference with
busi ness relations are also set out in 45 Amjur. 2d
Interference 50 (1969).

The basic elenents which establish a prim
facie tortious interference with a business rel a-
tionship are the existence of a valid business
rel ation (not necessarily evidenced by an enforce-
able contract) or expectancy; know edge of the
rel ationship or expectancy on the part of the
interferer; an intentional interference i nducing or
causing a breach or term nation of the relationship
or expectancy; and resultant danage to the party
whose relationship or expectancy has been dis-
rupt ed.

We are unabl e to nmake a neani ngful distinction between Quality

Auto Parts and New Life Corp., insofar as the elenents of the tort

are concer ned.



It is well-settled |law that the Suprene Court is not bound by
a decision of an internedi ate appellate court even when certiorari
or perm ssion to appeal is denied. As explained by Chief Justice

Gafton Geen, in Bryan v. Aetna Life Ins.Co., 174 Tenn. 602, 130

S.W2d 85 (1939): "We have repeatedly pointed out that a nere
denial by this court of a wit of certiorari to the Court of
Appeal s does not conmmt us to all the views expressed in a
particul ar opinion. W are primarily concerned on such application
with the result reached.” 174 Tenn. at 611, 130 S.W2d at 88.

Weighing only the result in New Life Corp. in the light of Quality

Auto Parts, a conpellingly persuasive argunent is made that the

Suprene Court has inplicitly recognized the tort. W are of the
opinion that the tort is nowrecognized in this jurisdiction and so
hol d.

Upon consideration of the entire conplaint, we are of the
opi nion that sufficient facts have been alleged which, if true,

satisfy the requirenents of both Quality Auto Parts and New Life,

supra. We acknow edge that damages have been plead with little
specificity. We Dbelieve, however, that under the relaxed re-
quirenments for pleading under the Tennessee Rules of Guvil
Procedure, that the defendants have been placed on sufficient

notice to make them aware of the clains against them Further:

We al so believe that ... there is no | onger any need
for particularized damage pleading. As we noted in
Handl ey v. May, [588 S.W2d 772, 774,-76 Tenn. App. 1979]
t he purpose of pleading under the Tennessee Rules of
Civil Procedure is to notify the defendant of the clains
agai nst him There are any nunber of devices, including
a notion for nore definite statement and the various
di scovery procedures, that enable parties to clarify the
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clains against them Nothing requires a plaintiff to
plead all damages with nore exactness and specificity
than that required by the Tennessee Rules of GCvil
Procedure. [The plaintiff's] conplaint neets the stan-
dards of Tenn. R Cv. P. 8 It gave the defendants
sufficient notice of the type of damages clained to be
suffered. Therefore, we find that the conplaint was
proper.

Evans v. Nashville Banner Publishing Co., 1988 Tenn. App. LEXIS
638.

Havi ng now reached the conclusions that the tort has been
adopted in Tennessee and that the plaintiff's conplaint states a
cause of action for tortious interference with a business rel ation-
ship, we nust exam ne the propriety of the trial court's action in

granting defendants' notion for judgnent on this issue.’

We first note that the conplaint contains two counts. One is
for defamation and the second is for tortious interference with a
busi ness rel ationship. The defendant filed a notion for summary
judgnent on both counts. The notion for summary judgnent rel ating
to defamation was prem sed upon the plaintiff's inability to prove
damages caused by the all eged defamatory statenents. The notion,
as to that count was overrul ed. As to the count for tortious
interference with a business rel ationship, the defendants' notion
sinply stated "a cause of action for interference with a prospec-
tive econonm c advantage is not a recogni zed cause of action under

the laws of this state.” No claimis nmade (as to either count)

We are not concerned with the designation or title attached to the cause of
action. We are nore concerned that all the necessary elenments are alleged.
"Reviewing courts must always | ook to the substance of the challenged conpl aint
rather than its form" Usrey v. Lewis, 553 S.W2d 612, 614 (Tenn. App. 1977);
Kaylor v. Bradley, 912 S.W2d 728 (Tenn. App. 1995).
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that "there is no genuine issue as to any material fact." See Rule
56. 03, Tennessee Rules of G vil Procedure. W feel that it is
informative to set out the material parts of the notion for sunmary

judgment. The notion, in pertinent part, is as foll ows:

[Als grounds for this notion, the defendants
woul d show unto the court as foll ows:

(1) Any danmage incurred by the plaintiff was not caused
by the alleged defamatory statenents of Janes
Edward Hal e;

(2) A cause of action for interference with a prospec-
tive econonic advantage is not a recogni zed cause
of action under the laws of this state; and

(3) The plaintiff has not suffered, and cannot prove,

that he incurred danages as a result of the all eged
defamatory statenments of Janmes Edward Hal e.

During oral argunent before this court, the appell ees devoted
much of their argunment and strongly directed our attention to the
| ack of a showi ng of damages by the plaintiff in response to the
def endants' notion for sunmary judgnment. W note however, that the
trial court in granting the nmotion, did so purely as a matter of

law, relying upon Kultura, Inc., supra and Quality Auto Parts,

supra. Specifically, the court, in its nmenorandum opi ni on stated:

The court is of the opinion, as to the issue of
I ntenti onal interference wth prospective economc
advantage that this is not a recognized cause of action
in Tennessee. [Gting Kultura, supra.]
Since the basis of the defendants' nmotion for sunmmary

judgnment, as set out above, was purely a question of |aw not

directed toward "undi sputed material facts”, the plaintiff had no



notice that he would be called upon to denonstrate damages as to
the second count. Further, with no such ground stated in the
notion, he was under no obligationto do so. W are not at |iberty
to presune or assune that the evidence found in the record before
us is all of the evidence that the plaintiff is able to produce on

this issue.

The st andards governi ng an appellate court's review
of a trial court's action on a notion for summary
judgnent are well settled. Since our inquiry involves
purely a question of law, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to determ ne whet her the
requi renents of Tenn. R G v. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R CGCv. P. 56.03 provides that summary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the material facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hall, 847 S.w2d 208, 210 (Tenn. 1993); and (2) the
nmoving party is entitled to a judgnment as nmatter of |aw
on the undisputed facts. Anderson v. Standard Register
Co., 857 S.W2d 555, 559 (Tenn. 1993). The noving party
has the burden of proving that its notion satisfies these
requirements. Downen v. Allstate Ins. Co., 811 S. wW2d
523, 524 (Tenn. 1991).

Carvell v. Bottons, 900 S.W2d 23 (Tenn. 1995).

We are of the opinion that the defendants, the noving parties,
have failed to nmeet the burden of proving that their notion for
summary judgnment satisfies the requirenents set out above and that
they are entitled to judgnent as a matter of |l aw. Accordingly, we
find that the notion for summary judgnent should not have been

gr ant ed.



We do not express any opinion on the nerits of any issue,
other than to hold that the defendants, based upon the record
before us, are not entitled to judgnent as a matter of law.  The
judgnment of the trial court granting the notion for sunmary

judgnment is reversed.

Costs are assessed to the appellees and this case i s remanded
to the trial court for such other and further action as may be

required, consistent with the opinion of this court.

Don T. McMurray, J.

CONCUR:

Charl es D. Susano, Jr., Judge

Gary R Wade, Special Judge
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JUDGVENT

This appeal cane on to be heard upon the record from the
Chancery Court of Hanblen County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of opinion that there was
reversible error in the trial court.

The judgnent of the trial court is reversed. Costs are
assessed to the appellees and this case is remanded to the trial
court for such other and further action as may be required,

consistent with the opinion of this court.

PER CURI AM



