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In this suit, the Plaintiff seeks a determ nation that
he owns a right-of-way fromhis property located in the Fourth
District of Hancock County over the adjoining property of the

Def endant s.

The Trial Court found in favor of the Plaintiff,

resulting in this appeal, which raises the follow ng issues:



1. Did the Trial Court err in failing to find that
t he wei ght of the evidence preponderated that
t he easenent of the domi nant estate had been
abandoned.

2. Did the Trial Court err in failing to find that
t he wei ght of the evidence preponderated in a
finding that the easenment of the dom nant estate
had been adversely possessed by the owners of the
servient estate and thus term nated.

3. Did the Trial Court err in failing to find that
t he wei ght of the evidence preponderated in a
finding that an attenpted adverse possession of
t he dom nant estate's easenent had commenced nore
than seven (7) years prior to the filing of
plaintiff's suit thus barring plaintiff's suit

pursuant to the provisions of Tenn. Code Ann. 8§
28-2-103.

The deed wherein the Plaintiff acquired the right-of-
way he clainms and prior deeds in his chain of title are as

foll ows:

1. N. T. Baker and wife to L. D. Lawson, dated March 19, 1931,
contained the follow ng | anguage: "Parties of the first part is
[sic] to furnish party of the second part a Lane road out of

t hem

2. Nora Baker and wife to L. D. Lawson, dated Decenber 1, 1932,
contained the follow ng | anguage: "Nora Baker and Lul a Baker
deeds L. D. Lawson and wife a road out over their land to public
road. "

3. L. D. Lawson to Kyle Sizenore and wife, dated Novenber 27,
1943, conveyed property acquired by previous deeds from Baker.
No right-of-way was nmentioned, although the deed does contain a

"heredi tanment and appurtenance" cl ause.



4. Kyl e Sizenore and wife to Roscoe Kinsler, dated March 24,
1945. No right-of-way was nentioned, although the deed does
contain a "hereditanent and appurtenance” cl ause.

5. Roscoe Kinsler and wife to Eugene Sizenore, dated April 6,
1956. No right-of-way was nentioned, although the deed does
contain a "heredi tanent and appurtenance" cl ause.

6. Eugene Sizenore to Kyle Sizenore and wi fe, dated Decenber 7,
1962. No right-of-way was nentioned, nor does the deed contain a
"heredi tament and appurtenance” cl ause.

7. Kyle Sizenore and wife to Mchael C. H ckman and w fe, dated
July 15, 1991, also conveying "any right, title and interest
which they [the grantors] may have to any easenents or rights-of-

way benefiting the above-described prem ses.”

It will be noted that the deeds nunber 3, 4, 5 and 6 do
not nention the right-of-way. The Trial Court determ ned that
the right-of-way passed by virtue of the hereditanment and
appurtenant clause and no question is nade as to this point. W
do note that deed nunber six does not have a hereditanent and
appurtenant clause. But, because it is the general rule that
"upon conveyance of property the law inplies a grant of all
incidents rightfully belonging to that property at the tine of
t he conveyance which was essential to the full and perfect

enj oynent of the property,” Bishop v. Village of Brookfield, 425

N.E. 2d 1113 (II1l.App.1981), and because no question is nmade as

to this point either, we will notice it no further.



Qur reading of the record, including the Trial Court's
menor andum opi ni on, persuades us that this is an appropriate case
for affirmance under Rule 10(a) of this Court. |In reaching this
conclusion, we find that the evidence does not preponderate
agai nst the Trial Judge's findings of fact, and that his

concl usions of | aw based thereon are appropriate.

Not wi t hst andi ng our affirmance under Rule 10(a), we
deemit appropriate to briefly address two points made by the
Def endants. First, as to the fence they contend encl osed their
property for the prescriptive period and thereby extinguished the
right-of-way clainmed by the Plaintiff, it appears that the fence
was not constructed, maintained, or used in a fashion that would
extinguish the Plaintiff's rights. |Indeed, there is proof that

the mai n purpose of the fence was to confine cattle.

There is a no trespassing sign near the public road in
close proximty to a cenetery. The Defendants did permt famly
menbers of those buried to visit the cenetery, as is required

under our case law. Hones v. State, 126 Tenn. 1, 149 S.W 1058

(1911). However, they also permtted M. Kinsler and hunters to
traverse their property. 1In this regard, Edith Baker testified

as foll ows:

Q Ri ght. Now, M. Rhea asked you about did you
mnd M. Kinsler comng across you, wal king. Do you
al | ow people to wal k up and down your property?

A Yeah, there's a | ot of people go in there and
| say not hing.



It is apparent fromthe record that the sign was

"nore honour'd in the breach than the observance."

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged agai nst the Defendants and

their surety.

Houston M Goddard, P.J.
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