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Robert G Bunch and his w fe, Deborah C. Bunch (“the
Buyers”), brought suit against Gary J. Cooper and his wfe,
Dorothy L. Cooper (“the Sellers”), to recover danages all egedly
caused by the Sellers’ faulty construction of their house. Their
suit is based upon the theory that the sale of their new y-
constructed residence is subject to a four-year inplied warranty
that the house “was fit for the purposes intended.” The jury
returned a verdict of $1,000 for the Buyers. They appeal ed,
asserting one issue, which, as taken verbatimfromtheir brief,

is as foll ows:

Whet her or not the trial court erred inits
instructions to the jury that the one year
warranty called “Policies and Procedures”
extended to plaintiffs at closing applied to
the purchase of the plaintiffs’ honme from
defendants rather than instructing the jury
that the four year inplied warranty which is
extended to plaintiffs by Dixon v. Muntain
City Construction Co., 623 S.W2d 538 (Tenn.
1982) applied to the purchase by plaintiffs
of their hone from defendants.

Fact s

On July 11, 1992, the Buyers and the Sellers executed a
Real Estate Sales Contract (“the Contract”), by the terns of
which the Sellers agreed to sell and the Buyers agreed to buy a
house to be constructed at 2314 Scanlon Court in Powell for
$60, 900. The Contract contains no warranties; in fact, it
recites, in capital letters, “NO WARRANTY BY SELLER SHALL SURVI VE

CLCSI NG ”



The Contract is a printed “fill in the blanks” form
with the nane and address of Wod Smith Real Estate! printed at
the top of the form Sone, but not all, of the blanks on the
Contract are filled in. It provides for a closing date of
Oct ober 30, 1992. Curiously, the Contract does not indicate, in

any way, that the house has not yet been built.

On Septenber 30, 1992, the parties closed the sale and
a warranty deed was executed and delivered. The Buyers noved
into their residence the sane day. At the closing, the Sellers
handed the Buyers a 21-page docunent. The first page reflects
the title of the docunent as “Policy and Procedures.” A one-page
“Tabl e of Contents” is followed by (a) another cover page
entitled “Warranty Procedures,” (b) a 17-page “Warranty

Statenent,” and (c) a one-page listing of subcontractors with
t heir phone nunmbers. The subject docunment essentially advised
the Buyers that the Sellers expressly warranted the construction
-- materials and workmanship -- for one year. On the first page

of the “Warranty Statenent” is found the follow ng disclainmer in

capital letters:

TH'S WVARRANTY IS IN LI EU OF ALL OTHER
WARRANTI ES, EXPRESS OR | MPLI ED, | NCLUDI NG BUT
NOT LIM TED TGO | MPLI ED WARRANTI ES OF
VMERCHANTABI LI TY, HABI TABI LI TY, AND Fl TNESS
FOR A PARTI CULAR PURPCSE

At the closing, the Buyers signed a formentitled
“Acknow edgnent of Receipt” wherein they “acknow edge[d] receipt

from GIC Construction [of] the exclusive and total warranty upon

1Apparently, Wbod Smth Real Estate was not involved in the sale.
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t he house | ocated at...2314 Scanl on Court, Powell.” That

docunent al so recites that

| /we do hereby acknow edge that the warranty
herein received is the total and excl usive
warranty excluding any and all inplied
warranties, relating to the home being

pur chased herein.

The parties agree that there were no di scussions regarding

warranties prior to the closing.

After the Buyers noved into their new house, they
encountered a nunber of problens, sone of which were fixed by the
Sellers. Water problens were discovered nore than one year after
the closing. These problens, which were not renedied by the

Sellers, pronpted this litigation.

1. The Controversy

The Buyers argue here, as they did in the trial court,
that this sale is subject to an inplied warranty, specifically
the one first recognized in this jurisdiction in the case of
Di xon v. Muuntain Gty Const. Co., 632 S.W2d 538 (Tenn. 1982).
Relying on T.C A 8§ 47-2-725, they contend that this inplied

warranty is for a period of four years.

At trial, the Buyers submtted an proposed jury
instruction to the trial court. The charge advised the jury that
t he subject transaction was subject to a four-year inplied

warranty of good workmanship and materials. The trial judge



refused to give the requested instruction. He held that the sale
was instead subject to the one-year express warranty alluded to
above. The Buyers disagree with the trial court’s reasoning.
They urge us to find that the fact the Contract was silent as to
any warranties neans, as a matter of law, that the inplied

warranty recognized in Dixon is applicable to this case.

I11. Law and Anal ysis

In D xon, the Suprene Court established what has cone
to be known as the inplied warranty of good wor kmanshi p and
materials. |In so doing, they adopted the inplied warranty set
forth in the North Carolina Supreme Court case of Hartley v.

Ball ou, 209 S.E. 2d 776, 783 (1974):

We adopt that inplied warranty rule in this
State and in accord with the factual
situation in the present case hold that it
shal |l al so apply where, at the tine the
contract is entered into, a dwelling is to be
constructed by the builder-vendor. This
warranty is inplied only when the witten
contract is silent. Builder-vendors and
purchasers are free to contract in witing
for a warranty upon different terns and
conditions or to expressly disclaimany
warranty.

D xon, 632 S.W2d at 542. The first reported appellate opinion
foll owing D xon that exam nes the inplied warranty under

di scussion is the Court of Appeals’ decision in the case of
Dewberry v. Maddox, 755 S.W2d 50 (Tenn.App. 1988). In Dewberry,

we addressed the followi ng provisions in a sales contract:



Sel l er agrees to have plunbing, heating,

el ectrical, appliances, and air conditioning
systens in good working order at tinme of

cl osi ng.

Pur chaser accepts Property in its existing
condition, no warranties or representations
havi ng been nade by Seller or Agent which are
not expressly stated herein.

We held that the “in good working order” statenent in that case
was not “sufficient to supplant the inplied warranty enunci ated

in Dixon.” Id. at 54. 1In so doing, we stated that

[i]t would conpletely defeat the precedent
set by Dixon if a seller could circunvent the
i mplied warranty by expressly warranting sone
aspect of a new house which has nothing to do
with the workmanship or the material s used.

Id. We also held that the attenpted disclai ner was not “adequate

to disclaimthe [Dixon] inplied warranty.” 1d. W opined that
in order to have a valid disclainer, “it nmust be in clear and
unanbi guous | anguage.” 1d.

The Dewberry case was followed by our decision in
Axline v. Kutner, 863 S.W2d 421 (Tenn. App. 1993). In Axline, we
again found to be inadequate a disclainer identical to the one
guot ed above from Dewberry. 1d. at 424-25. In Axline, we also
found that a provision in the sales contract -- “1 year builders
warranty included” -- was “meaningless” and not sufficient to
avoid the inplied warranty of good workmanship and material s
“because there is no indication what the builder is warranting.”

Id. at 424.



In the instant case, we find and hold that the trial
court was correct in refusing to instruct the jury regarding the
inplied warranty of good workmanship and materials. In this
case, the Sellers, who were in the business of building houses,
furni shed the Buyers an express, detail ed, expansive warranty
t hat covered worknmanship and materials for a period of one year.
That warranty set forth reasonabl e procedures for invoking its
provi sions, including a provision requiring that all clainms be

made in witing.

The evidence is very clear that the Buyers understood
that this transaction was subject to a one-year express warranty.
They acknow edged in witing that they received a copy of that
warranty and further acknow edged that it was the only warranty
involved in the transaction. The warranty includes a disclainer
that, unlike the one in Dewberry and Axline, is “clear and
unamnbi guous” as to the warranties disclainmed. See Dewberry, 755
S.W2d at 54. Both of the Buyers testified at trial that they
read the Sellers’ express warranty and hence knew that there was

a one-year warranty covering their transaction.

The Buyers attenpt to avoid the one-year express
warranty by pointing out that the Contract itself is silent as to
any warranties. They claimthat the D xon inplied warranty
shoul d control this case because, quoting fromD xon, “[t]his
warranty is inplied only when the witten contract is silent.”

D xon, 632 S.W2d at 542. Hence, so the argunment goes, a
contract silent as to warranties gives rise to the D xon inplied

warranty.



We do not believe the quoted | anguage fromDi xon is an
i npedi ment to the effectiveness of the express warranty furnished
to, read by, and acknow edged by the Buyers at the closing.
VWhile it is true that the Contract in the instant case is silent
as to warranties, it is clear that the parties intended that this
transacti on woul d be subject to the one-year express warranty.
The Buyers not only accepted the one-year express warranty at the
closing, they also nmade clains under it and received benefits as
aresult of it. In the record before us are two letters fromthe
Buyers to the Sellers -- one dated Cctober 27, 1992, and the
ot her dated Septenber 28, 1993 -- listing itens for repair under
the one-year warranty. The second of the two letters was witten
two days before the one-year anniversary of the closing. It
i ncludes the statenent that “[t]his is a list of itens that need
to be fixed or repaired on our 1 year warranty.” (Enphasis

added) .

M. Bunch wote the Sellers a third letter dated August
23, 1995, but the proof indicates that it was actually witten
August 23, 1994. Wile the letter is well beyond the one year
period of the warranty, it is significant because it also refers
to the “1 year warranty.” Ms. Bunch's testinony is particularly

significant on this subject:

Q Al right. You wote these letters for
your husband about the one-year warranty, did
you not ?

A Yes, sir.

Q And you all were relying on that
warranty?

A. Yes, sir.



Q And he’s stated -- Did you wite the
letter in August of ‘94 that has the date of
August of ‘957

A. |’mnot sure if he wote it or | wote
it. |”mnot sure which it was.

Q At any rate, it also refers to the one-
year warranty, does it not?

A. Yes, sir, it does.

Q You all reviewed that warranty when you
got it?

A. Yes, sir, we | ooked over it.

Q And you both signed the acknow edgnent of
the receipt of it?

A Yes, sir.

Q You both read it?

A, Yes, sir.

Q Both read the acknow edgnment form the
recei pt of it?

A.  Yes, sir.

Q And you acted on and used that as part of
your contract with M. and Ms. Cooper?

A.  I'’mnot sure | understand the question.
Q The warranty. In other words, you all
when you called themor wote to them you'd
wite to them about the warranty?

A Yes, sir.

Thus, the parties to the Contract clearly recognized
t he one-year express warranty as a part of their transaction.
The “rul e of practical construction” is applicable to the facts

of this case:

...the interpretation placed upon a contract
by the parties thereto, as shown by their
acts, wll be adopted by the court and that
to this end not only the acts but the



decl arations of the parties may be
consi der ed.

Hanbl en County v. City of Morristown, 656 S.W2d 331, 335 (Tenn.

1983) .

In the instant case, there is an express warranty of
good wor kmanship and materials with a clear disclainer of any
i mplied warranties including “...|MLI ED WARRANTI ES OF
MERCHANTABI LI TY, HABI TABI LI TY, AND FI TNESS FOR A PARTI CULAR
PURPOSE. ” Under Dixon, these provisions are sufficient to render
i napplicable the inplied warranty described in that case. The
trial court was correct in refusing to give the requested
instruction. The parties to the Contract “contract[ed] in
witing for a warranty upon different terns and conditions.”

D xon, 632 S.W2d at 542.

The judgnent of the trial court is affirmed. Costs on
appeal are taxed against the appellants and their surety. This
case is remanded to the trial court for enforcement of the
judgnment and col |l ection of costs assessed there, all pursuant to

appl i cabl e | aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.
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Her sche

P. Franks,

J.
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