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OP1 NI ON

Goddard, P.J.

Patty Jean Tal bott and her husband, Sam Tal bott, appeal
a judgnment entered in the Circuit Court for Knox County which, in
accordance with a jury verdict, awarded her $2264.59 for persona
injuries received in an autonobile accident. The jury obviously
found that M. Tal bott suffered no damages and fixed his recovery

at zero.



The Tal botts appeal, insisting that the judgnents are
so i nadequate that the Trial Court erred in not granting a new
trial or an additur. They also insist the Trial Court erred in

not awardi ng discretionary costs which total ed $1595. 40.

The standard of review in determ ning whether an
appel l ate court should require a new trial because of the
i nadequacy of a jury verdict is whether the anount awarded falls

bel ow t he range of reasonableness. Snmith v. Shelton, 569 S.W2d

421 (Tenn.1978). Although not specifically citing Smth, this

Court, in WIlkerson v. Altizer, 845 S.W2d 744, 749

(Tenn. App. 1992), followed the sane rule and, in doing so, said

the foll ow ng:

This Court does not have the authority to grant an
addi tur. Tenn. Code Ann. 8§ 20-10-101. We review the
action of the trial court in suggesting an additur
pursuant to Tennessee Rul e of Appellate Procedure
13(d). Tenn.Code Ann. 20-10-101(b)(2).

However, the statute does not provide any gui dance
when the trial court refuses to grant an additur. See
Foster v. Anton International, Inc., 621 S.W2d 142,
146 (Tenn. 1981).

Here, the jury's verdict was not within the "range
of reasonabl eness.” Therefore, the trial court should
have suggested an additur or granted a new trial.

Foster v. Anton International, Inc., 621 S.W2d 142
(Tenn. 1981). W are of the opinion that the trial
court abused its discretion in failing to suggest an
additur or, in the alternative, failing to grant a new
trial.

W recognize that there is evidence in the record fromwhich the
jury could nake a significantly larger award as to Ms. Tal bott

and al so an award as to M. Tal bott.



The Tal bott's proof showed that the nmedical expenses
incurred by Ms. Talbott incident to her injuries were $4719. 59,
and that she suffered injuries to the |eft side of her face, her
neck, her left armand her chest, that she was taken by anbul ance
to St. Mary's Hospital Enmergency Room where she was exam ned and
x-rayed. She was also treated wth a neck collar and given a

prescription nedi ci ne before being rel eased.

| medi ately after the accident, she was treated briefly
by her physician father and thereafter by a chiropractor for a
short period of tinme. Later, she came under the care of Dr.
George Fillnmore who prescribed physical therapy. Wen the
physi cal therapy did not significantly inprove her condition, Dr.
Fillnore referred her to Dr. A B. Kliefoth, Ill, a neurosurgeon
MRl scans were done under Dr. Kliefoth's supervision, which
revealed a small ruptured disc in her neck. This caused her no
probl em and surgery was not indicated. Dr. Kliefoth testified
that in his opinion the autonobile accident aggravated a pre-
existing condition on her left side, and was of the further
opi nion that she nore likely than not woul d need future nedical

treatment and nedi cation for pain.

I f the foregoing were the only evidence touching upon
Ms. Talbott's injuries we would have no hesitancy in finding the
award was not within the range of reasonabl eness. However, there
I's other proof in the record which shows that Ms. Tal bott had

been involved in a previous autonobile accident in 1977, and sone



nine nonths prior to the accident for which she seeks recovery
she visited Dr. Robert Finelli, conplaining of the sane injuries

and probl ens she contends were a result of the accident.

There was al so i ntroduced a nedical history
questionnaire which Ms. Tal bott conpl eted approxi mately three
nmonths prior to the accident where she al so conpl ai ned of the
sane type pain and disabilities. 1In this connection, Ms.

Tal bott testified as fol |l ows:

Q Did you tell ne in M. Foley's office in his
presence that after Dr. Finelli did those diagnostic
studies then you got totally well as far as you know
anyhow?

A After the nyel ogram was done | did not have
anynore problens except one that | saw a dentist about.

Q Did the answer -- did you give ne the answer at
that tinme that | did not have anynore neck probl ens
after that or armor shoul der problemafter | had that
done?

A After | had the nyelogram that's true. | thought
| was conpletely well.

Q When | asked you about that, did you tell ne about
havi ng sone nore neck pain before this accident?

A | don't remenber; | just don't renenber.
Q You heard your father | believe -- before | get
into that -- testify today that so far as he recalled

before this autonobile accident of April the 15th of
1994, that you had not had any dizzi ness except perhaps
when you were expecting your children?

A | heard himtestify to that?

Q Yes.

A Yes, | did hear himsay that.

4



Q And is dizziness one of the things that you now
conpl ain of ?

A Yes.

Q And are you suggesting to the jury that before
thi s autonobil e accident occurred that you had never
had any problemw th di zzi ness?

A No, |I'm not suggesting that at all

Q You have had di zzi ness before this accident. 1Is
this what you're telling us?

A Yes, |I'msure |'ve had sone dizziness. |'m saying
to the extent that | have it now | did not have, no.

Q I's this a docunent that's in your handwiting?

A Yes, it is.

Q Thank you. What is the date of that docunent?

A 1/ 3/ 94.

Q And it would be approxinmately three nonths before
thi s autonobil e acci dent happened?

A Ri ght .

Q The referral was made by your father Dr. A Pat
Kelly, referring to Exhibit nunber 4?

A Ckay.

Q Is that correct?

A Yes.

Q Looking at line three?

A Yes.

Q Was an inquiry nade as to whether at that tine you
wer e havi ng headaches?

A Yes.

Q And did you say "yes"?



A Yes.

Q And neck pai n?

A Yes.

Q And were you having neck pain at that tinme?

A This was a question here for in the past problens.
Q You say this was a question here in the past.
What's the question?

A "Do you have headaches?"

Q And what was your answer?

A "Yes."

Q And then it was, do you have neck pain, wasn't it?
A Ri ght .

Q And what was your answer to that?

A Yes.

Q And were you asked whether the pain was constant
or not?

A | don't know. Could you point that out?

Q I"msorry. |s the pain constant?

A Yes.

Q And you put a check mark?

A Yes.

Q Achi ng, you put a check mark?

A Yes.

Q Shooti ng, and you didn't put a check mark?

A No.

Q And burning, you put a check mark?

A Yes.



Thus, there is material evidence in the record from
which the jury could, and obviously did, find that the conplaints
Ms. Tal bott had subsequent to the accident were the sane as
those she identified on a formwhen she was havi ng dental work
done sone three nonths previous to the accident. This fact would
justify the jury's discounting Ms. Tal bott's testinony that at
the tine of the accident with Ms. Sl aven she had conpletely

recovered fromher previous infirmty.

We accordingly conclude that there is material evidence
in the record fromwhich the jury could find that Ms. Tal bott
was not injured in the accident as severely as she contended,
that not all the nedical expenses incurred were necessary, and
that her husband's damages as a result of her injuries were de

mnims.

As to the issue relative to refusal to award
di scretionary costs pursuant to Rule 54.04 of the Tennessee Rul es
of Cvil Procedure, we first note, as the title of the Rule
suggests, awardi ng of such costs is discretionary with the tria
judge and his determ nation will not be overturned absent a
showi ng of abuse. Qur review of this record persuades us no

abuse has been shown.

For the foregoing reasons the judgnment of the Trial

Court is affirned and the cause remanded for collection of the



j udgment and costs below. Costs of appeal are adjudged agai nst

the Tal botts and their surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



