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OPINION FILED:

AFFIRMED AND REMANDED

FARMER, J.

CRAWFORD, P.J.,W.S: (Concurs)
HIGHERS, J.: (Concurs)



Paintiff Shirley Moore, on her own behalf and on behalf of her deceased son,
Tracy W. Moore, gopealsthetrial court’sorder granting the motion for summary judgment filed by
Appellee Haulers Insurance Company, Moore’ s uninsured motorist carrier. In granting the motion,
the trial court ruled that the automobile insurance policy issued by Haulers did not cover Moore's
claim because Moore faled to give prompt notice of the clam to Haulers as required by the policy

provisions. We affirm.

For purposes of Haulers summary judgment motion, the following facts were
undisputed. Moore applied for the automobile insurance policy in question in June 1993 through
her family insurance agent, Kenneth Baker. Baker filled out the insurance application for Moore,
and Moore signed the application. The application required Moore, in a section entitled
DRIVER/HOUSEHOLD RESIDENTS, to lig “all residents of household 14 years or older.” The
application, as completed by Baker and signed by Moore, listed only Moore in this section. This
information was not correct because the decedent, Tracy Moore, was over theage of 14 and helived
in Moore’'s home at the time she applied for the policy. Although Tracy was not listed on the
application, Moore informed Baker at the time of application that Tracy and some of her other
children resided in her home. Moore explained that she did not want Tracy and her other children
listed because she would not allow them to drive her car and she could not afford additional

premiums for the children.

The policy subsequently issued by Haulers contained provisions for uninsured
motorist coverage. As pertinent, these provisions afforded insurance coverage to Moore and any
“family member.” The policy defined “family member” as*“a person related to [Moore] by blood,
marriage or adoption who isaresident of [Moore’ s] household.” Relativeto Moore sduty to notify

Haulers of an accident or loss, the policy provided that:

We [Haulers] have no duty to provide coverage under this policy
unless there has been full compliance with the following duties:

A. We must be notified promptly of how, when and where the
accident or loss happened. Notice should also include the
names and addresses of any injured persons and of any
witnesses.



On October 8, 1994, 21-year-old Tracy was fatdly injured in a one-car accident.
Tracy's friend, Defendant James A. Prescott, |1, was driving the car. At thetime of the accident,
Tracy wasstill aresident of Moore’ shome. At thefuneral home after Tracy’ sdeath, Moorelearned
from Prescott’s father that Prescott was uninsured. Within a few weeks after the accident, Moore
consulted some attorneys in Lexington, but they advised Moore that filing a lawsuit would be
pointless because Prescott was uninsured and because Tracy was not listed as an additional insured

on Moore' s automobile insurance policy.

Sometimeafter January 1, 1995, Moore’ sinsurance agent, Baker, learned that Tracy
had been killed in acar accident. One of Tracy’s brotherswasin Baker’ s office paying a premium,
and he showed Baker anewspaper clipping about Tracy’ sdeath. About four or five months after the
accident, Moore was in Baker’ s office on some unrelated business. When Mooretold Baker about
Tracy' s accident, Baker stated that he knew about the accident because he had read about it in the
newspaper. Duringthisconversation, Moore al so informed Baker that thedriver of thecar, Prescott,
wasuninsured. Baker then made atelephonecall on Moore’ sbehalf to determineif Prescott’ sfather
could be held liable for the accident. Upon concluding the call, Baker told Moore that Prescott’s

father could not be held liable because Prescott was over 18 years of age.

In September 1995, M oore madeonelast attempt to consult an atorney about Tracy’s
accident. The attorney with whom M oore met thistime agreed to represent Mooreon her claim for
Tracy’ sdeath. On September 28, 1995, Moore' snew attorney notified Baker that Moore would be

filing aclaim under the uninsured motorist provisions of Moore’ s policy with Haulers.

In October 1995, Moore filed this lawsuit against Prescott. Haulers, as Moore's
uninsured motorist carrier, was served with a copy of the complaint. In its answer, Haulers raised
asdefenses, inter alia, (1) that Moore failed to give prompt notice of the claim for Tracy’ s death as
required by the provisions of Moore's insurance policy and (2) that Moore made a material
mi srepresentation on her application for insurance by failingto identify Tracy asanindividual over
theage of 14 residing in Moore’' shome. Based on these defenses, Haulers subsequently moved for
summary judgment on the issue of coverage. By consent order, the parties agreed to sever the

coverage issue from the remaining issues in the lawsuit.



Ingranting Haulers’ motionfor summaryjudgment, thetrial court cited thefollowing

reasons

1 [Moore] failed to give prompt notice of the claim in
question to [Haulerg];

2. Thepolicy in question did not afford coverage for the
claim as asserted.

This appeal followed.

InLeev. Lee, 732 SW.2d 275 (Tenn. 1987), our supreme court, in construing an
identical policy provisionrequiring prompt notification of | oss, concluded that such notice provisions

impose upon the insured

[The] duty . . . to give notice when [the insured] becomes, or should
becomeaware of, facts which would suggest to areasonably prudent
person that the event for which coverage is sought might reasonably
be expected to produce a claim against the insurer.

Lee, 732 SW.2d at 276. This Court subsequently has made clear that the duty to give notice does
not arise until an ordinarily or reasonably prudent person would have known (1) that an event had
occurred, and (2) that such event might reasonably be expected to produce a claim against the

insurer. Allstate Ins. Co. v. Wilson, 856 S.W.2d 706, 709 (Tenn. App. 1992).

In Allstate Insurance Co. v. Wilson, 856 SW.2d 706, 709 (Tenn. App. 1992), the
event in question, an accidental shooting, occurred on May 23, 1988, but the insureds did not notify
their insurance company of the accident until October 24, 1988. The court held that, under these
circumstances, theinsuredsfailed tocomply with the noti ce provisions of their homeowner’ s policy.
Id. The court reasoned that, although the insureds had reasonable grounds to believe that aclaim
would arise against them, “[t] hey gave no natice to theinsurance company until approximately five

months after the incident occurred.” 1d.

In an unreported decision, the middle section of this Court has concluded that even



athree-month delay inreporting the accident may constituteabreach of theinsureds’ duty to provide
prompt notice. In Allstate Insurance Co. v. Hamilton, No. 01A01-9006-CH-00221, 1990 WL
165071, at *2 (Tenn. App. Oct. 31, 1990), theincident occurred on July 3, 1988, when the insureds’
dog bit a child on the ear. The insureds were not aware that their homeowner’s policy provided
liability coverage for such incidents, so they did not notify their insurer of the incident until
October 13, 1988, three months and ten days later. In concluding that the insureds had breached
their duty of prompt notice, the court focused on what the insureds knew, or should have known, at
the time the incident occurred. Id., at *3. First, it was uncontradicted that the insureds knew they
had a homeowner’s policy with the insurer. Further, the court concluded that the insureds were
charged with knowledge of the policy’'s provisions, including the liability provision which would
havecovered theeventinquestion. Finally, thecourt noted that theinsureds should have been aware
of the seriousness of the incident because the injured child bled a great deal and the police were

caled to investigate. Id.

In Allstate I nsurance Co. v. Davis, No. 03A01-9512-CV-00426, 1996 WL 149383
(Tenn. App. Apr. 3,1996), the court held that theinsured breached the duty to provide prompt notice
wherethe insured waited over six months before reporting acar accident in which hewasinvolved.
In determining when theinsured should have provided noti ce of the accident, the court againfocused
on theknowledgeintheinsured’ spossession. Initially, theinsured did not consider the car accident
to be serious enough to report because he only “bumped” the rear of another vehicle and, upon
guestioning, the vehicle s occupants indicated that they wereunhurt. 1d., at *1. Two to six weeks
after the accident, however, the insured was informed by the owner of the other vehicle that the car
had been “totaled.” 1d. The court concluded that, under these undisputed facts, the insured “had a
duty to give notice to his insurance company of the accident, certainly no later than the time the

owner of the other vehicle advised him that the vehicle had been ‘totaled’.” 1d., at *2.

In the present gppeal, Moore contends that she complied with the automobile
insurance policy’ s prompt notification provison when she discussed Tracy’s death with her agent,
Baker, four or five months after the accident. During this conversation, Baker was notified that
Tracy had been fatally injured in acar accident and that the car’ s driver was uninsured. Baker also

had been told at the time the policy wasissued that Tracy still lived at home.



For purposesof this appeal, we need not decide the issue of whether the information
learned by Baker during this conversation constituted sufficient notice of the accident under the
termsof Haulers' policy. Evenassumingthat theinformation provided was sufficient, weconclude,
as a matter of law, that Moor€'s four- to five-month delay in notifying Baker of the accdent
constituted a breach of Moore' sduty to provide prompt notice of the accident under the policy. See
Allstate I ns. Co. v. Wilson, 856 SW.2d 706, 709 (Tenn. App. 1992) (five-month delay); Allstate
Ins. Co. v. Hamilton, No. 01A01-9006-CH-00221, 1990 WL 165071, at *3 (Tenn. App. Oct. 31,

1990) (three-month delay).

In reaching thisconclusion, we have considered theknowledgein M oore’ s possession
shortly after the death of her son. Mooreknew that Tracy had beeninvolvedinaserious car accident
which had resulted in his death. At the funeral home shortly thereafter, Moore learned from the
father of the car’ sdriver that the driver was an uninsured motorist. Moreover, asthe insured under
the subject policy, Moore was charged with knowledge of the policy’'s provisions, including the
uninsured motorist provisions. See Allstate Ins. Co. v. Hamilton, 1990 WL 165071, at *3. Based
on the undisputed facts, Moore' s duty to give the insurer prompt notification of Tracy’s accident
arose no later than the time Moore was informed that the only driver involved in the single-car
accident was uninsured. See Allstate Ins. Co. v. Davis, No. 03A01-9512-CV-00426, 1996 WL
149383, at *2 (Tenn. App. Apr. 3, 1996). Asamatter of law, therefore, Moore breached the duty
of prompt notice by waiting four or five monthsto notify Baker of the accident. Allstatelns. Co. v.
Wilson, 856 S.W.2d a 709; Allstate I ns. Co. v. Hamilton, 1990 WL 165071, at *3; cf. Wilhite v.
Tennessee Farmers Mut. Ins. Co., 510 S\W.2d 885, 887 (Tenn. 1974) (holding that notice
requirements of automobile insurance policy were met whereinsured decedent’ s father tel ephoned
agent withintwo or threeweeks of fatal collision but agent informed him that claim was not covered

by policy’ s uninsured motorist provisions).

Alternatively, Moore arguesthat Baker received sufficient notification of theaccident
as early as January 1995 when Baker was shown the newspaper article about Tracy’ s death by one
of Moore' sother sons. Wenote, however, that even thisearlier notificationinvolved adelay of three
months, which this court has concluded constituted a breach of the duty of prompt notice. See

Allstate Ins. Co. v. Hamilton, 1990 WL 165071, a *3. Moreover, we question whether the



information provided to Baker at this time was specific enough to comply with the policy’s
notification provision. Theeastern section of thisCourt recently stressed theimportance of thistype

of notice provision:

Thetype of notice at issuein this case has been labeled by the
courtsof this state as “avital and indispensable condition precedent
to recovery under the policy.” Hartford Accident and I ndemnity
Co. v. Creasy, 530 SW.2d 778, 779 (Tenn. 1975). “The genera
purposeof anoticeprovisionisto maketheinsurer awarethat aclam
may be forthcoming and provide an adequate opportunity for
investigation.” Allstate Insurance Co. v. Fitzgerald, 743 F. Supp.
539, 542 (W.D. Tenn. 1990).

Posey v. Williams, No. 03A01-9603-CV-00080, 1996 WL 673995, at *3 (Tenn. App. Nov. 22,

1996).

We concludethat theinformation provided by Tracy’ sbrother in January 1995 failed
to satisfy Moore’ sobligation to provide prompt notice of the accident because theinformation was
insufficient to put Baker on notice that a claim under Moore' s automobile insurance policy might
be forthcoming. At thistime, Tracy's brother merely informed Baker that Tracy had been killed in
acar accident. Tracy was not anamed insured on Moore' spolicy, and at that time Baker had no
knowl edge that the driver of the car was uninsured or that aclaim might be forthcoming pursuant

to the uninsured motorist provisions of Moore spolicy.

We hold that, under the circumstances of this case, thetrial court properly ruled that
Moore failed to give prompt notice of the claim as required by the provisions of the automobile
insurance policy issued by Haulers and, thus, that Moore's claim was not covered by the policy's
uninsured motorist provisions. Inlight of our holding, we need not address the merits of Haulers’

misrepresentation defense.*

Thetrial court’sjudgment isaffirmed. Costs of this appeal aretaxed to Appellants,

for which execution may issue if necessary.

'See Spellmeyer v. Tennessee Farmers Mut. Ins. Co., 879 SW.2d 843 (Tenn. App.
1993); Clingan v. Vulcan LifeIns. Co., 694 SW.2d 327 (Tenn. App. 1985); Milligan v. MFA
Mut. Ins. Co., 497 SW.2d 736 (Tenn. App. 1973); T.C.A. 8§ 56-7-103 (1994).
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