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FRANKS, J.

CRAWORD, P.J. (WS.): (Concurs)
FARVER, J.: (Concurs)

In this boundary line dispute the Trial Court
appoi nted a surveyor who established a boundary |ine between
the parties which was adopted by the Trial Judge in the Decree
in this case. Defendants have appeal ed, asserting the Trial
Court erred in limting their proof and in adopting the
boundary established by the surveyor.

At trial, the plaintiffs’ and defendants’ surveyors
testified, and two brothers of the parties. At a point not
reflected in the record, the Court held a conference with the
attorneys in chanbers, and announced that a special naster
woul d be appointed to conduct a survey and report back to the
court.

The Court appoi nted surveyor as special naster
reported to the Court, whereupon the Court and both parties
exam ned the surveyor. Before appellant’s attorney had
concl uded his exam nation, the Court ruled that the nmaster’s
report would be adopted in full.

Trial Courts are given wide discretion in the
conduct of the trial. Bradford v. Gty of darksville, 885
S.W2d 78 (Tenn. App. 1994). Testinony which is repetitive or
cunmul ati ve may be excluded. Cordell v. Ward School Bus Mg.,
Inc., 597 S.W2d 323 (Tenn. App. 1980). A Court may, in the

interests of preventing undue del ay, place reasonable limts



on the anmpbunt of tinme each side may use to present its case or
the nunber of w tnesses who may testify. Conlee v. Tayl or,
285 S.W 35, 153 Tenn. 507 (Tenn. 1926). But see MKnight v.
General Mdtors Corp., 908 F.2d 104, 115 (7th Cr. 1990), cert.
denied 499 U.S. 919, 111 S.Ct. 1306, 113 L.Ed.2d 241 (*to

i npose arbitrary limtations, enforce theminflexibly, and by
these neans turn a federal trial into a relay race is to
sacrifice too much of one good - accuracy of factual

determ nation - to obtain another - mnimzation of the tine
and expense of litigation.?)

Wiile |imtations may be properly made on the
presentation of evidence, a party should be allowed ? ull
opportunity to introduce all evidence conpetent and rel evant
to support the case alleged by him? 88 C. J.S. Trial
855(b) (1955); Houston v. Houston, 1985 W 4121 (Tenn. App.
1985); MCarter v. MCarter, 1996 W. 625798 (Tenn. App. 1996).
The due process right to a full hearing before a court
i ncludes the right to introduce evidence and have judi ci al
fi ndi ngs based upon such evidence. Baltinmre & O R Co. V.
United States, 298 U. S. 349, 368, 56 S.C. 797, 807, 80 L.Ed.
1209 (1936); also see Burford v. State, 845 S.W2d 204, 208
(Tenn. 1992) (m ni mal due process requires that litigants be
provi ded an opportunity for the presentation of clains at a
meani ngful tinme and in a neani ngful manner).

Here, the Court sua sponte appointed a speci al
master before the parties had rested their cases. Wen
announci ng that a special master woul d be appointed, the Court
stated that when the independent surveyor deternined a
boundary, ?[t]hat’s going to be where the lineis . . . [a]nd
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that’s - - that’s the way it’s going to have to be, because
can’t make heads nor tails out of this.?

Subsequently, the special master testified and the
Plaintiff-Appellee accepted the survey and agreed with the
special master’s determ nation. The Defendant- Appel | ant
st at ed:

we feel the survey done by M. Billingsley is
not what the Court had antici pated being done,
that it was not valid, and we’'d ask that the
Court order sone further - - further action on
this case, as in a further evidentiary hearing.

We did not - - we were not allowed to put on
all our evidence at the prior hearing. The
Court had heard | believe two surveyors and
part of one witness when the Court said, "Well,
this is what | want to do.? W still have
other - - W still had at that point four or
five witnesses to testify. We have ot her

wi t nesses who - - Not all the wi tnesses could
be here today because this was not intended to
be an evidentiary hearing, it was ny
under st andi ng.

During appellant’ s questioning of the master, the
j udge i nterrupted:

Court: |"mnot going to |l et you argue with him
[h]e’s an independent witness. |If it had been
agai nst these Bl ankenshi ps, the survey was good, if
t he shoe was on the other foot, M. Winman. That's
why you have to have an i ndependent surveyor. And
if | ignored M. Billingsley, who | do not know, I['d
have to get another one and we’d have to cross this
sanme streamevery tinme until it satisfied al
parties, and it can’'t be done.

M. Weinman: Well Your Honor, just for the record,
I"d like to say there’s other evidence which we feel
woul d be pertinent to your making - -

Court: | know there is, and | have no doubt about
it. But I called M. Billingsley in to set the
property lines and now that’s what he did. And if
he’s wrong, he’s just wong and you have a right to
appeal it. But I'’'mgoing to mark this report as an
exhibit and that’'s that.



M. Weinman: Well, your Honor, | want to nake a
record. | object to this being the resol ution of
the case, just for the record.

Atrial court is entitled to adopt a speci al
master’s report in full. T.R CP. 53.04(2)' However, it was
i ncunbent upon the Court to al so hear the evidence presented
and make its own assessnent based upon that evidence. Lakes
Property Omers Assoc. Inc. v. Tollison, 1994 W. 534480, *2-3
(Tenn. App. 1994) (?The court cannot abdicate to the nmaster its
responsibility to nake a decision on the issue in question.

It nust do nore than ‘rubber stanp’ what the nmaster has done.
Should it decide to confirmthe master’s report, it nust be
satisfied, after exercising its independent judgnment, that the
master is correct in the decision he has made.?).

The Court nade no determ nation that hearing further
evi dence woul d be duplicative or cunulative, and it had not
pre-set any limts on tinme or the nunber of w tnesses that
could be presented. The record shows the Court sinply decided
to hand conplete responsibility for fact finding to the
special master. Wen the role of the naster is to deal with
cases that are unusually conplicated, the Court is not
justified in refusing to hear and consi der both parties’
rel evant, conpetent evidence on the issue. Conlee at 510-511.

Generally, the Appellant is required to nake an
of fer of proof when the excluded evidence consists of ora
testinony. State v. Goad, 707 S.W2d 846, 853 (Tenn. 1986).

However, the procedure enployed by the Trial Court was

! The Rule provides that in non-jury actions, ?[t]he court after

heari ng may adopt the report or may modify it or may reject it in whole
or in part or may receive further evidence or may recommt it with
instructions.? T.R.C.P. 53.04(2).
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I rregul ar, and appellant did object to not being allowed to

of fer evidence. The failure to offer proof does not
necessarily waive the issue where the court’s refusal to all ow
further evidence nmay affect the fairness of the judicial
proceedi ng. See First National Bank & Trust Co. V.

Hol | i ngsworth, 931 F.2d 1295, 1305 (8th G r. 1991); also see
Bal dwin v. Baldwi n, 1996 W. 87448 (Tenn. App. 1996).

We recogni ze that boundary di sputes can be vexati ous
and difficult of determ nation. However, the court should
consider all relevant evidence offered by the parties prior to
maki ng a determ nation to enploy an expert as a speci al
master. After all the evidence is presented and the court
determ nes that a surveyor is necessary to establish the
boundary, it is neet and proper for the court to select a
surveyor with instructions fromthe court, and proceed in
accordance with T.R C. P. 53.04(2).

We concl ude that under the circunstances, it is
appropriate to vacate the Trial Court’s judgnment and the Court
is directed to permt the parties to offer further evidence on
the issue of the |ocation of the boundary, before making a
final determ nation

The order of the Trial Court is vacated, and the
cause remanded with cost of the appeal assessed one-half to

each party.

Her schel P. Franks, J.



CONCUR:

WlliamF. Crawford, P.J. (WS.)

David R Farner, J.



