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FRANKS,  J.

CRAWFORD,  P. J.  ( W. S. ) :  ( Conc ur s )
FARMER,  J. :  ( Conc ur s )

I n t hi s  bounda r y l i ne  di s put e  t he  Tr i a l  Cour t

a ppoi nt e d a  s ur ve yor  who e s t a bl i s he d a  bounda r y l i ne  be t we e n

t he  pa r t i e s  whi c h wa s  a dopt e d by t he  Tr i a l  J udge  i n  t he  De c r e e

i n t hi s  c a s e .   De f e nda nt s  ha ve  a ppe a l e d,  a s s e r t i ng t he  Tr i a l

Cour t  e r r e d i n  l i mi t i ng t he i r  pr oof  a nd i n  a dopt i ng t he

bounda r y e s t a bl i s he d by t he  s ur ve yor .

At  t r i a l ,  t he  pl a i nt i f f s ’  a nd de f e nda nt s ’  s ur ve yor s

t e s t i f i e d,  a nd t wo br ot he r s  of  t he  pa r t i e s .   At  a  poi nt  not

r e f l e c t e d i n  t he  r e c or d,  t he  Cour t  he l d a  c onf e r e nc e  wi t h t he

a t t or ne ys  i n  c ha mbe r s ,  a nd a nnounc e d t ha t  a  s pe c i a l  ma s t e r

woul d be  a ppoi nt e d t o  c onduc t  a  s ur ve y a nd r e por t  ba c k t o  t he

c our t .   

The  Cour t  a ppoi nt e d s ur ve yor  a s  s pe c i a l  ma s t e r

r e por t e d t o  t he  Cour t ,  whe r e upon t he  Cour t  a nd bot h pa r t i e s

e xa mi ne d t he  s ur ve yor .   Be f or e  a ppe l l a nt ’ s  a t t or ne y ha d

c onc l ude d hi s  e xa mi na t i on,  t he  Cour t  r ul e d t ha t  t he  ma s t e r ’ s

r e por t  woul d be  a dopt e d i n  f ul l .   

Tr i a l  Cour t s  a r e  gi ve n wi de  di s c r e t i on i n  t he

c onduc t  of  t he  t r i a l .   Br adf or d v .  Ci t y  of  Cl ar k s v i l l e ,  885

S. W. 2d 78 ( Te nn. App.  1994 ) .   Te s t i mony whi c h i s  r e pe t i t i ve  or

c umul a t i ve  ma y be  e xc l ude d.   Cor de l l  v .  War d Sc hool  Bus  Mf g. ,

I nc . ,  597 S. W. 2d 323 ( Te nn. App.  1980) .   A Cour t  ma y,  i n  t he

i nt e r e s t s  of  pr e ve nt i ng undue  de l a y,  pl a c e  r e a s ona bl e  l i mi t s
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on t he  a mount  of  t i me  e a c h s i de  ma y us e  t o  pr e s e nt  i t s  c a s e  or

t he  numbe r  of  wi t ne s s e s  who ma y t e s t i f y .   Conl e e  v .  Tay l or ,

285 S. W.  35,  153 Te nn.  507 ( Te nn.  1926) .   But  s e e  Mc Kni ght  v .

Ge ne r al  Mot or s  Cor p. ,  908 F. 2d 104,  115 ( 7t h Ci r .  1990) ,  c e r t .

de ni e d  499 U. S.  919,  111 S. Ct .  1306,  113 L. Ed. 2d 241 ( ?t o

i mpos e  a r bi t r a r y l i mi t a t i ons ,  e nf or c e  t he m i nf l e xi bl y,  a nd by

t he s e  me a ns  t ur n a  f e de r a l  t r i a l  i nt o a  r e l a y r a c e  i s  t o

s a c r i f i c e  t oo muc h of  one  good -  a c c ur a c y of  f a c t ua l

de t e r mi na t i on -  t o  obt a i n a not he r  -  mi ni mi z a t i on of  t he  t i me

a nd e xpe ns e  of  l i t i ga t i on. ?)

Whi l e  l i mi t a t i ons  ma y be  pr ope r l y ma de  on t he

pr e s e nt a t i on of  e vi de nc e ,  a  pa r t y  s houl d be  a l l owe d ?f ul l

oppor t uni t y  t o  i nt r oduc e  a l l  e vi de nc e  c ompe t e nt  a nd r e l e va nt

t o  s uppor t  t he  c a s e  a l l e ge d by hi m. ?  88 C. J . S.  Tr i a l

§55( b) ( 1955) ;   Hous t on v .  Hous t on ,  1985 WL 4121 ( Te nn. App.

1985) ;   Mc Car t e r  v .  Mc Car t e r ,  1996 WL 625798 ( Te nn. App.  1996) .  

The  due  pr oc e s s  r i ght  t o  a  f ul l  he a r i ng be f or e  a  c our t

i nc l ude s  t he  r i ght  t o  i nt r oduc e  e vi de nc e  a nd ha ve  j udi c i a l

f i ndi ngs  ba s e d upon s uc h e vi de nc e .   Bal t i mor e  & O. R. Co.  v .

Uni t e d St at e s ,  298 U. S.  349,  368,  56 S. Ct .  797,  807,  80 L. Ed.

1209 ( 1936) ;   al s o s e e  Bur f or d v .  St at e ,  845 S. W. 2d 204,  208

( Te nn. 1992) ( mi ni ma l  due  pr oc e s s  r e qui r e s  t ha t  l i t i ga nt s  be

pr ovi de d a n oppor t uni t y  f or  t he  pr e s e nt a t i on of  c l a i ms  a t  a

me a ni ngf ul  t i me  a nd i n  a  me a ni ngf ul  ma nne r ) .

He r e ,  t he  Cour t  s ua s pont e  a ppoi nt e d a  s pe c i a l

ma s t e r  be f or e  t he  pa r t i e s  ha d r e s t e d t he i r  c a s e s .   Whe n

a nnounc i ng t ha t  a  s pe c i a l  ma s t e r  woul d be  a ppoi nt e d,  t he  Cour t

s t a t e d t ha t  whe n t he  i nde pe nde nt  s ur ve yor  de t e r mi ne d a

bounda r y,  ?[ t ] ha t ’ s  goi ng t o be  whe r e  t he  l i ne  i s  .  .  .  [ a ] nd
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t ha t ’ s  -  -  t ha t ’ s  t he  wa y i t ’ s  goi ng t o  ha ve  t o  be ,  be c a us e  I

c a n’ t  ma ke  he a ds  nor  t a i l s  out  of  t hi s . ?   

Subs e que nt l y,  t he  s pe c i a l  ma s t e r  t e s t i f i e d a nd t he

Pl a i nt i f f - Appe l l e e  a c c e pt e d t he  s ur ve y a nd a gr e e d wi t h t he

s pe c i a l  ma s t e r ’ s  de t e r mi na t i on.   The  De f e nda nt - Appe l l a nt

s t a t e d:  

we  f e e l  t he  s ur ve y done  by Mr .  Bi l l i ngs l e y i s
not  wha t  t he  Cour t  ha d a nt i c i pa t e d be i ng done ,
t ha t  i t  wa s  not  va l i d,  a nd we ’ d a s k t ha t  t he
Cour t  or de r  s ome  f ur t he r  -  -  f ur t he r  a c t i on on
t hi s  c a s e ,  a s  i n  a  f ur t he r  e vi de nt i a r y he a r i ng.

We  di d not  -  -  we  we r e  not  a l l owe d t o  put  on 
a l l  our  e vi de nc e  a t  t he  pr i or  he a r i ng.   The
Cour t  ha d he a r d I  be l i e ve  t wo s ur ve yor s  a nd
pa r t  of  one  wi t ne s s  whe n t he  Cour t  s a i d,  ?We l l ,
t hi s  i s  wha t  I  wa nt  t o do. ?  We  s t i l l  ha ve
ot he r  -  -  We  s t i l l  ha d a t  t ha t  poi nt  f our  or
f i ve  wi t ne s s e s  t o t e s t i f y .   We  ha ve  ot he r
wi t ne s s e s  who -  -  Not  a l l  t he  wi t ne s s e s  c oul d
be  he r e  t oda y be c a us e  t hi s  wa s  not  i nt e nde d t o
be  a n e vi de nt i a r y he a r i ng,  i t  wa s  my
unde r s t a ndi ng.   

Dur i ng a ppe l l a nt ’ s  que s t i oni ng of  t he  ma s t e r ,  t he

j udge  i nt e r r upt e d:   

Cour t : I ’ m not  goi ng t o  l e t  you a r gue  wi t h hi m 
.  .  .  [ h] e ’ s  a n i nde pe nde nt  wi t ne s s .   I f  i t  ha d be e n
a ga i ns t  t he s e  Bl a nke ns hi ps ,  t he  s ur ve y wa s  good,  i f
t he  s hoe  wa s  on t he  ot he r  f oot ,  Mr .  We i nma n.   Tha t ’ s
why you ha ve  t o  ha ve  a n i nde pe nde nt  s ur ve yor .   And
i f  I  i gnor e d Mr .  Bi l l i ngs l e y,  who I  do not  know,  I ’ d
ha ve  t o  ge t  a not he r  one  a nd we ’ d ha ve  t o  c r os s  t hi s
s a me  s t r e a m e ve r y t i me  unt i l  i t  s a t i s f i e d a l l
pa r t i e s ,  a nd i t  c a n’ t  be  done .

Mr .  We i nma n:  We l l  Your  Honor ,  j us t  f or  t he  r e c or d,
I ’ d l i ke  t o  s a y t he r e ’ s  ot he r  e vi de nc e  whi c h we  f e e l
woul d be  pe r t i ne nt  t o  your  ma ki ng -  -

Cour t :  I  know t he r e  i s ,  a nd I  ha ve  no doubt  a bout
i t .   But  I  c a l l e d Mr .  Bi l l i ngs l e y i n t o s e t  t he
pr ope r t y l i ne s  a nd now t ha t ’ s  wha t  he  di d.   And i f
he ’ s  wr ong,  he ’ s  j us t  wr ong a nd you ha ve  a  r i ght  t o
a ppe a l  i t .   But  I ’ m goi ng t o  ma r k t hi s  r e por t  a s  a n
e xhi bi t  a nd t ha t ’ s  t ha t .

.  .  .
  



1   Th e  Ru l e  p r o v i d e s  t h a t  i n  n o n - j u r y  a c t i o n s ,  ?[ t ] h e  c o u r t  a f t e r  

h e a r i n g  ma y  a d o p t  t h e  r e p o r t  o r  ma y  mo d i f y  i t  o r  ma y  r e j e c t  i t  i n  wh o l e

o r  i n  p a r t  o r  ma y  r e c e i v e  f u r t h e r  e v i d e n c e  o r  ma y  r e c o mmi t  i t  wi t h

i n s t r u c t i o n s . ?   T. R. C. P .  5 3 . 0 4 ( 2 ) .
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Mr .  We i nma n:  We l l ,  your  Honor ,  I  wa nt  t o  ma ke  a
r e c or d.   I  obj e c t  t o  t hi s  be i ng t he  r e s ol ut i on of
t he  c a s e ,  j us t  f or  t he  r e c or d.   

A t r i a l  c our t  i s  e nt i t l e d t o a dopt  a  s pe c i a l

ma s t e r ’ s  r e por t  i n  f ul l .   T. R. C. P.  53. 04( 2) 1.   Howe ve r ,  i t  wa s

i nc umbe nt  upon t he  Cour t  t o  a l s o he a r  t he  e vi de nc e  pr e s e nt e d

a nd ma ke  i t s  own a s s e s s me nt  ba s e d upon t ha t  e vi de nc e .   Lak e s

Pr ope r t y  Owne r s  As s oc .  I nc .  v .  Tol l i s on ,  1994 WL 534480,  *2- 3

( Te nn. App.  1994) ( ?The  c our t  c a nnot  a bdi c a t e  t o  t he  ma s t e r  i t s

r e s pons i bi l i t y  t o  ma ke  a  de c i s i on on t he  i s s ue  i n  que s t i on.  

I t  mus t  do mor e  t ha n ‘ r ubbe r  s t a mp’  wha t  t he  ma s t e r  ha s  done .  

Shoul d i t  de c i de  t o  c onf i r m t he  ma s t e r ’ s  r e por t ,  i t  mus t  be

s a t i s f i e d,  a f t e r  e xe r c i s i ng i t s  i nde pe nde nt  j udgme nt ,  t ha t  t he

ma s t e r  i s  c or r e c t  i n  t he  de c i s i on he  ha s  ma de . ?) .  

The  Cour t  ma de  no de t e r mi na t i on t ha t  he a r i ng f ur t he r

e vi de nc e  woul d be  dupl i c a t i ve  or  c umul a t i ve ,  a nd i t  ha d not

pr e - s e t  a ny l i mi t s  on t i me  or  t he  numbe r  of  wi t ne s s e s  t ha t

c oul d be  pr e s e nt e d.   The  r e c or d s hows  t he  Cour t  s i mpl y de c i de d

t o ha nd c ompl e t e  r e s pons i bi l i t y  f or  f a c t  f i ndi ng t o  t he

s pe c i a l  ma s t e r .   Whe n t he  r ol e  of  t he  ma s t e r  i s  t o  de a l  wi t h

c a s e s  t ha t  a r e  unus ua l l y  c ompl i c a t e d,  t he  Cour t  i s  not

j us t i f i e d i n  r e f us i ng t o  he a r  a nd c ons i de r  bot h pa r t i e s ’

r e l e va nt ,  c ompe t e nt  e vi de nc e  on t he  i s s ue .   Conl e e  a t  510- 511.

Ge ne r a l l y ,  t he  Appe l l a nt  i s  r e qui r e d t o  ma ke  a n

of f e r  of  pr oof  whe n t he  e xc l ude d e vi de nc e  c ons i s t s  of  or a l

t e s t i mony.   St at e  v .  Goad ,  707 S. W. 2d 846,  853 ( Te nn.  1986) .  

Howe ve r ,  t he  pr oc e dur e  e mpl oye d by t he  Tr i a l  Cour t  wa s
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i r r e gul a r ,  a nd a ppe l l a nt  di d obj e c t  t o  not  be i ng a l l owe d t o

of f e r  e vi de nc e .   The  f a i l ur e  t o  of f e r  pr oof  doe s  not

ne c e s s a r i l y  wa i ve  t he  i s s ue  whe r e  t he  c our t ’ s  r e f us a l  t o  a l l ow

f ur t he r  e vi de nc e  ma y a f f e c t  t he  f a i r ne s s  of  t he  j udi c i a l

pr oc e e di ng.   Se e  Fi r s t  Nat i onal  Bank  & Tr us t  Co.  V.

Hol l i ngs wor t h ,  931 F. 2d 1295,  1305 ( 8t h Ci r .  1991) ;  al s o s e e

Bal dwi n v .  Bal dwi n ,  1996 WL 87448 ( Te nn. App.  1996) .   

We  r e c ogni z e  t ha t  bounda r y di s put e s  c a n be  ve xa t i ous

a nd di f f i c ul t  of  de t e r mi na t i on.   Howe ve r ,  t he  c our t  s houl d

c ons i de r  a l l  r e l e va nt  e vi de nc e  of f e r e d by t he  pa r t i e s  pr i or  t o

ma ki ng a  de t e r mi na t i on t o  e mpl oy a n e xpe r t  a s  a  s pe c i a l

ma s t e r .   Af t e r  a l l  t he  e vi de nc e  i s  pr e s e nt e d a nd t he  c our t

de t e r mi ne s  t ha t  a  s ur ve yor  i s  ne c e s s a r y t o  e s t a bl i s h t he

bounda r y,  i t  i s  me e t  a nd pr ope r  f or  t he  c our t  t o  s e l e c t  a

s ur ve yor  wi t h i ns t r uc t i ons  f r om t he  c our t ,  a nd pr oc e e d i n

a c c or da nc e  wi t h T. R. C. P.  53. 04( 2) .

We  c onc l ude  t ha t  unde r  t he  c i r c ums t a nc e s ,  i t  i s

a ppr opr i a t e  t o  va c a t e  t he  Tr i a l  Cour t ’ s  j udgme nt  a nd t he  Cour t

i s  di r e c t e d t o  pe r mi t  t he  pa r t i e s  t o  of f e r  f ur t he r  e vi de nc e  on

t he  i s s ue  of  t he  l oc a t i on of  t he  bounda r y,  be f or e  ma ki ng a

f i na l  de t e r mi na t i on.

The  or de r  of  t he  Tr i a l  Cour t  i s  va c a t e d,  a nd t he

c a us e  r e ma nde d wi t h c os t  of  t he  a ppe a l  a s s e s s e d one - ha l f  t o

e a c h pa r t y .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Wi l l i a m F.  Cr a wf or d,  P. J .  ( W. S. )

___________________________
Da vi d R.  Fa r me r ,  J .


